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Research Paper

Social, Cultural and Economic Integration of Syrian

Refugees in Turkey'

Ali Arslan®
Selda Geyik Yildurim®
Miiberra Dinler

Abstract

There’s an ongoing ambivalance about the future of Syrian refugees in Turkey as well as their legal status, and
the projections on their return keeps weakening day by day. This study tackles the social, cultural and economic
integration of Syrian refugees living in the Kiigiikgekmece province of Istanbul, which host the highest population
of Syrians in Turkey. According to the findings, while the historical, geographical and cultural bounds between
Syrian refugees and Turks enable the cultural and economic integration of Syrian refugees, the social distance
between the Syrian refugees and the Turks, along with the alienation of refugees is an obstacle in front of their
social integration. This situation is conceptualised as non-interactive integration and the possible consequences are
discussed. Kiigiikgekmece is one of the districts that host the highest number of Syrian refugees in Istanbul. Drawing
on the theoretical framework of social, cultural and economic integration, the data obtained is expected to reveal
this gap between the discourse and reality, demonstrating how the Syrian refugees experience the “hospitality” and
“harmony” in the 9th year of the crisis and contribute to the research on the integration of Syrian refugees in Turkey

by taking a detailed picture of their recent status.
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Arastirma Makalesi

Tirkiye'deki Suriyeli Miiltecilerin Sosyal, Kiiltiirel ve

Ekonomik Entegrasyonu?

Ali Arslan®
Selda Geyik Yildurim®
Miiberra Dinler*

Oz

Tiirkiye'deki Suriyeli miiltecilerin gelecegi ve yasal statiileri konusunda siiregelen bir kararsizlik bulunmakta
olup, geri doniislerine iliskin tahminler her gegen giin zayiflamaya devam ediyor. Bu ¢aligma, Tiirkiye'de en yiiksek
Suriyeli niifusuna ev sahipligi yapan Istanbul'un Kiigiikgekmece ilgesinde yasayan Suriyeli miiltecilerin sosyal,
kiiltiirel ve ekonomik entegrasyonunu ele almaktadir. Elde edilen verilere gore, Suriyeli miilteciler ile Tiirkler
arasindaki tarihi, cografi ve kiiltiirel baglar Suriyeli miiltecilerin kiiltiirel ve ekonomik entegrasyonunu saglarken,
Suriyeli miilteciler ile Tirkler arasindaki sosyal mesafe ve miiltecilerin yabancilasmasi, sosyal biitiinlesmeleri i¢in
Tiirkiye'nin 6niinde engel teskil etmektedir. Bu durum etkilesimsiz entegrasyon olarak kavramsallastirilmakta ve
olas1 sonuglari tartisiimaktadir. Kiigiikgekmece, Istanbul'da en fazla Suriyeli miilteciye ev sahipligi yapan ilgelerden
biridir. Sosyal, kiiltiirel ve ekonomik entegrasyonun teorik ¢ergevesinden hareketle elde edilen verilerin, sdylem
ile gergeklik arasindaki bu ugurumu ortaya ¢ikarmasi, krizin 9. yilinda Suriyeli miiltecilerin “misafirperverligi” ve
“uyum”u nasil deneyimledigini gdstermesi ile Suriyeli miiltecilerin son durumlarinin ayrintili bir resmini ¢ekerek
Tiirkiye'deki entegrasyonuna iligkin aragtirmalara katkida bulunmas1 beklenmektedir.

Anahtar Kelimeler

Tiirkiye  Suriyeli Miilteciler « Sosyal Biitiinlesme ¢ Kiiltiirel Biitiinlesme * Ekonomik Biitiinlesme
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Introduction

As aresult of Syrian refugee mobility, integration recently emerged as a subject of research and debate in Turkey.
However, the use and the meaning of the concepts of integration and refugeehood are still not clear. Although the
Syrians do not own an official refugee status, this study adopts the concept of refugee in a sociological sense, like
many other studies in the literature. It tackles the integration of Syrian refugees in Turkey in the context of their
identity and cultural features.

At the begining, the mass migration of Syrians towards Turkey was expected to be short term, the refugees
were considered temporary “guests” and long term policies were not considered. However, recently, criticism and
evaluations of policies regarding the refugees and integration keep increasing and the debates mostly revolve around
their permanent stay.

A mass migration like that of the Syrians’ has never been seen in the entire history of Turkish Republic. This
extraordinary migration experience has changed the perspectives and policies towards migration, as well as casting
doubt on the discourse of multiculturalism, which dominated the last few decades. The idea of West as a pioneer
of human rights as well as the Western conception and implementation of human rights were questioned. While
immigrants in general, and Syrians, the leading actors of the mass migration, in particular, immigrated as a result
of security concerns, the target countries began to develop new migration policies with other “security concerns”.
On the other hand, Turkey exhibited a different attitude towards the mass migration caused by the Syrian crisis.
Although Turkey was globally appraised for this attitude, a mass migration at this extent opened a whole new
episode in Turkey, with a broad range of social, political and economic implications.

Integration is an interactive process that takes place between the immigrants (incoming group) and the host
(natives) society (Bosswick & Heckmann, 2006; Castles et al., 2002; Ager & Strang, 2008). It represents a social
environment in which the isolation of individuals is overcome, and can be defined as the process of becoming an
accepted part of society (Penninx, 2004), as well as the development of a shared sense of belonging and identity
(Bartram, Poros, & Monforte, 2017, p.183). Social integration can be defined as the inclusion and acceptance of
immigrants into the core institutions, relationships and positions of a host society (Bosswick & Heckmann, 2006,
p-11). Social integration includes four basic forms as structural integration, cultural integration, interactive and
identificational integration.

This study is based on the survey conducted between January-August 2019 with Syrian refugees living in the
Kiigiikgekmece province of Istanbul, which host the highest population of Syrians in Turkey. It investigates the
refugees’ integration to Turkish society through ethnic and religious aspects, in order to find out if common cultural
characteristics as well as geographic and historic bounds between the Syrians and Turks are enough to facilitate
integration or are there other factors that create a discrepancy between the discourse and reality.

Turkey and Syrian Refugees

As an arrival point for mass migration and asylum mobility, Turkey has opened its doors to immigrants as well
as being a source country throughout the history. Great population exchanges took place around the foundation
years of the Turkish Republic, yet the number of immigrants that fled from Syria after 2010 are much higher than
the number that came in the last 88 years (Kaya & Erdogan, 2015, p.12). Thus, Syria originated immigrant mobility
has an exceptional place in Turkey’s history of migration, both in quality and quantity.
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Although, the history of immigration from Syria to Turkey can be traced back to the beginning of the 20th
century. it reached its peak after 2011, when an internal turmoil started in the Arab Republic of Syria and a group
of 260 Syrians fleeing the arm conflict have entered Turkey for the first time in April 29, 2011 from the province of
Hatay, Yayladagi (AFAD, 2017, p.11). The inflow continued afterwards increasing wave by wave and as of February
20, 2020 there are 3,587,566 Syrians in Turkey.

Turkey’s initial response to this crisis was an open door policy towards the Syrians that fled from the armed
conflict. This policy was based on the assumptions that Bashar al-Assad would soon be overthrown and a new
government that could provide stability would be established. Then, Syrians would be placed in camps and kept
under control, and those who came would return to their country. However, these assumptions were not realised and as
the armed conflict in Syria grew wider and wider, waves of Syrian refugees kept entering in from the South-East border
of Turkey. While some of them stayed in South East cities with huge refugee camps, like Gaziantep, Sanlurfa and Adana,
many moved to big cities in the West, like Istanbul, which hosts the highest number of refugees in Turkey at the moment.

Migration of Syrian refugees in Turkey to Istanbul is mostly carried out through their social networks. Migration
networks, which are “sets of interpersonal ties that link migrants, former migrants, and non-migrants in origin and
destination areas through the bonds of kinship, friendship, and shared community origin.” (Massey, 1988, p.396)
opened up the way for the refugee settlements in Istanbul and affected their experience. Once these networks have
formed, more individuals migrate (Portes& Boron, 1989, p.607-608) and governments have great difficulties in
controlling these new migrations, and this also has been the case with Syrian refugees. More than 92% of refugees
now live in urban centers as “urban refugees”, yet the municipalities have limited legal and administrative duties
(Erdogan, 2017). Under these circumstances, the mobility of Syrian refugees to Istanbul and other big cities is
expected to continue in the future.

Although we use the terms “refugee” and “integration” in this study, as many other studies in the literature,
neither the Syrians have a legal refugee status, nor the integration term is officially used in the Turkish asylum
system. The Law on Foreigners and International Protection (2014) prefers the concept of "harmonization" rather
than "integration", while the definition and scope of ‘reception’ includes various material conditions including
housing, food and clothing as well as covering matters of education, basic health care and accommodation which
ought to be provided during the period of reception (Kaya, 2020a, p. 11). As well as an open-door policy for all
Syrians; the temporary protection granted no forced returns to Syria (non-refoulement); and unlimited duration of
stay in Turkey. Although the officials first approached the Syrians as temporary guests, their return became a remote
possibility in time and Turkish government was obliged to work on the integration of Syrian refugees due to a
population of over three million refugees (Simsek and Corabatir, 2016). However, the government’s discursive shifts
emphasising the permanent nature of the issue, along with the possibility of granting Syrian refugees citizenship
created a public discontent which led to the weakening of integration discourse at the agenda of the government.
Yet, considering the constantly growing urban tension, a strong integration discourse has become an urgent need
(Kaya, 2020b).

The rise in the number of Syrian refugees and its implications for Turkish society and government also led to a
growing interest in the field. Various articles, reports and theses introducing the legal frame of the Turkish asylum
regime, discussing the living conditions of Syrian refugees, pointing out to the problems expected in the future and
underlining the need for comprehensive integration policies are available in the literature (Y1lmaz, 2013; Erdogan,
2015; I¢duygu, 2015; Igduygu and Simsek, 2016; Simgsek and Corabatir, 2016; Cetin, 2016; Goksel, 2018; Kaya
2020a; Rottman 2020).
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The facilitating effect of common religion and historical background in integration is tackled in a few studies.
Kaya (2016) points out that the historical, cultural and religious forms of affinity, especially for the Sunni-Muslim-
Arab-Syrians from Aleppo, had a positive effect on the refugees’ lives in Istanbul. Sense of security is one of the
main highlights of the study. Balcioglu (2018) investigates the experiences of Syrian refugees and the role of social
networks in the daily lives of refugees and host communities and expresses the importance of common religion
while pointing out to the language problem as a big obstacle in front of succesful integration.

Reports also explore Turkish society's thoughts, expectations and problems about Syrian refugees as in
Erdogan’s 2018 study, which focuses on the current state of Syrians in Turkey, their characteristics, satisfaction
levels, problems and approaches to sustainability.

Analyzing the legal and public discourses on Syrian refugees in Turkey, Goksel (2018) claims that the legal
discourse of harmonization based on right and the public discourses of generosity and hospitality based on a
perception of refugees as “guests” creates serious barriers to Syrian refugees’ integration to Turkey.

Rottman points out to the fact that narratives that characterizes migrant inclusion in Turkey in official

”

discourses, such as “guest,” “charity,” “hospitality” and “social harmony ” each has its has not fully been able to
promote meaningful inclusion (2020, p. 81). Also, field studies show that the discourse does not match reality when
it comes to the interaction between the host and guest communities (Koca, 2016 ; Saragoglu & Belanger, 2019). Due
to lack of government control, there’s a discrepancy between the legal ground and reality (practice) in granting of
basic provisions, and how the existence of such provisions is overestimated by the Turkish society lead to the rise of
urban tensions (Tosun & Ayasli, 2020). This was evident in 2019 elections, when the discontent among the Turkish
people vis-a-vis the government’s policies towards Syrian refugees led to AKP’s declining vote share primarily in

major cities (Esen & Gumuscu, p. 5).

The sample of this study, Kiigiikgekmece is one of the districts that host the highest number of Syrian refugees
in Istanbul. Drawing on the theoretical framework of social, cultural and economic integration, the data obtained is
expected to reveal this gap between the discourse and reality, demonstrating how the Syrian refugees experience the
“hospitality” and “harmony” in the 9th year of the crisis and contribute to the research on the integration of Syrian
refugees in Turkey by taking a detailed picture of their recent status.

Methodology

The main problem of the research is how Syrian urban refugees are socially, culturally and economically
integrated into the Turkish society, with a special focus on their interactions with the host community. Considering

the discussion in the literature given above, answers to the following questions were sought;

1)  What are the individual, social, economic and cultural characteristics of Syrian urban refugees living in
the Kiigiikgekmece district of Istanbul?

2) Do ethnic and religious commonalities facilitate the refugees’ integration into Turkish society?

3) What are the obstacles in front of the social integration of Syrian refugees in the Kiiclikgekmece district
of Istanbul?
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In this study, where quantitative and qualitative data collection techniques are used together, a questionnaire is
conducted while data collected by interview and observation technique were analyzed with interpretive approach.
The population of the study is Istanbul; the sample was determined as Kiigiikkgekmece district; 384 questionnaires
and 30 semi-structured interviews were applied to Syrian urban refugees through face-to-face interviews. In this
research, which is based on a mixed methodology, the findings from qualitative data were analysed and Syrian
refugees' integration with Turks is conceptualized as non-interactive integration.

In the quantitative method research of this study, the screening pattern was preferred. Participants were
reached through snowball sampling. 384 structured questionnaires were processed in the SPSS program and the
data obtained were analyzed with descriptive statistics. In the qualitative method research, the phenomenology
pattern was preferred. 30 semi-structured interview forms were applied to the participants, who were reached with
the purposeful sampling technique. Data diversity was ensured by making use of observation techniques. Semi-
structured interview forms and data from observations were analyzed through descriptive analysis.

The findings of the quantitative data of the research, present information about the socio-demographic
characteristics of the participants, migration processes, identity, language, belonging, social interaction and
perception of discrimination. The findings of qualitative data present information about social bridges, social ties
and connections, education, health and spatial segregation as social integration findings; and belonging, types of
belonging, grammar and cultural practices as cultural integration dimensions. Finally, findings on employment,

unemployment rates, income levels and home ownership rates regarding economic integration are presented.

Research Findings

Quantitative Findings

69.5% of participants included in the sample are men; 30.5% are women. 32% between 23 and 29; 23.4%
between 30-39; 22.9% between 18-22; 14.1% between 40-49; 5.5% between 50-59; 2.1% consists of 60 and
over age groups. 68% of them are married; 30.2% are single; 0.5% of them are divorced and 1.3% of them are
widoved. 34.6% are primary school graduates, while 26.8% are secondary school graduates and 20.6% of them are
illiterate. 12.8% of the participants are high school graduates; 0.5% have an associate degree; 4.7% of them have an

undergraduate degree.

Men participated more than twice as much as women. One of the reasons for this situation is that male
participants are more involved in employment. Early marriages are common in Syria and this cultural tendency
seems to continue in Turkey. The majority of Syrians that participated in the survey has a low level of education.
Early marriages and low education levels can be seen as factors that can complicate the integration process.

22.7% of them are textile workers; 30.5% are housewives; 15.5% are shoemakers; 7.8% of them are construction
workers; 6.5% are tradesmen; 3.6% are cook; 2.9% are students; 2.6% of them are waiters; and 2.1% are auto
repairers. Other occupations, which are 9.9%, include jobs such as courier, porter, furniture shop, car wash, and
cleaner. 64.1% of these take part in active business life.

41.9% of the group has income between 1001-2000 TL. This rate is followed by the group with income between
33.6% with 2001- 3000 TL. The group with an income of 3001-4000 TL constitutes 12.2% of the participants. While
those who have income below 1000 TL constitute 10.9% of the participants; 1% of the participants have an income

10
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of 5000 TL and above; and the group with an income between 4001-5000 TL constitutes 0.3% of the participants.

Most of the participants are individuals with low educational level. Their professions are also in line with their
education level. The low employment rate of women is another factor that makes the integration process more
difficult. Most of the participants are in the lower income group. When the refugee status is added to this, economic
life becomes even harder for them. Economic life is an important and functional area in terms of integration process.
Therefore, problems in the economic field will also be experienced in the field of integration.

Participants with children one child born in Turkey constitute 21.9% of the sample while 2 children 17.7%; 3
children 2.6%; 4 children 1.3%. 1% have five or more children born in Turkey. 1.3% of participants had a child that
was born and have lost their lives in Turkey. 45% of the refugees had at least one child in Turkey. While the children
0f 20.1% of Syrian refugees were born in Syria; 34.1% do not have any children. 17.4% of the participants have 1;
18%; have 2; 23.6% have 3; 1% have 4; and 0.5 % have 5 children with and active school life in Turkey. The rate of
those who told they had no children going to school is 25.3.

Considering the data obtained on the number of children, it can be said that the issue of the education of Syrians
will be discussed frequently in the coming years. When the number of children born in Turkey is taken into account,
it will be better understood that the integration process is inevitable.

45.1% of the participants are Arab; 29.9% of them are Turkish; 25% are Kurdish.

78.9% of the participants stated that they never went to Syria after immigration; 6.8% stated that they went
every two or three years. The rate of those who go once a year is 6% and the rate of those who go more than once a
year is 1.8%. The rate of those who state that they have gone only once since their arrival is 6.5%.

The majority of Arabs is parallel to the ethnic structure of the country's population. Due to the ongoing war in
Syria, the rate of participants returning back to their countries is very low. The continiuing war in Syria affects their
permanence in Turkey. This is another important factor that affects the integration processes.

26.8% of the participants immigrated to Turkey in 2014; 21.9% in 2015; 15.9% in 2013; 12.2% in 2012; 10.9%
in 2016; 7.6% of them in 2011; 3.6% in 2017; 0.5% in 2018; and 0.5% of them immigrated to Turkey in 2019.The
majority of the participants stated that they came from the city of Aleppo in Syria with 63.8%. Those coming from
other cities, respectively, consitute; 13% from Idlib; 11.7% from Damascus; 3.6% from Raqqa; 2.9% from Latakia,
2.3% from Hama; 1.6 of them from Hummus; and 1% stated that they came from Deyrizor.

In 2014, the escalation of armed conflict in Syria led to an increase in forced immigration. Since Aleppo was
one of the Syrian cities where the war was most intense. The number of people coming from the city was higher.
The houses and neighborhoods where the refugees lived had been seriously damaged. This situation reduced the
possibility of their return while once again putting a spotlight on the need for urgent integration policies.

59.1% of the participants stated that they do not intend to return to Syria; 23.7% of them think they are going to
return to Syria; 14.1% of them stated that they sometimes thought to return to Syria. 57.8% of the participants stated
that they did not think about immigrating to another country. Also, 78.6% of the participants stated that they want to
get Turkish citizefnship if possible. A decrease in the Syrians' tendency to return back to their homeland will increase
the possibility of their permanent stay and debates over integration will become more frequent.

11
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59.6% of the participants identify themselves primarily as Muslim; 15.9% as Kurdish; 10.2% of them as Syrian;
8.6% as Turkmen; and 5.7% stated that they define themselves as Arabs. The majority of participants defining
themselves as Muslim facilitates their integration with the Turkish society.

28.6% of the participants stated that they are good at speaking Turkish. 22.1% stated that they are very good;
21.9% of them replied that they speak intermediate and 13% speak very little Turkish. 45.6% of the participants
stated that they follow the Turkish broadcasts once a week; 40.6% every day; 13.8% stated that they did not follow
any Turkish broadcasts. These rates are not enough. While language learning is the most important component of the
language integration process, it does not happen in a short time.

45.6% of the participants stated that they do not think that their Turkish neighbors discriminate against them.
37.5% of them think they are discriminated; 16.9% stated that they sometimes faced discrimination. 43.2% of the
participants state that their Turkish neighbors care about them; 41.7% of them stated that they do not. These rates
can create problems for social bridges. Therefore, practices that strengthen relations with local people will be of

extreme importance.

78.9% of the participants disagreed about participating in social environments where Turks are concentrated. On
the other hand 41.1% of the participants stated that they felt at home in Istanbul. Social interaction with local people
is weak, but the feeling of belonging to the city is high. In other words, there is both a facilitating and a difficult

situation for integration.

39.8% of the participants stated that they are very satisfied with the education provided; 20.6% stated that they
are satisfied, 18.2% stated they are not satisfied, and 12.2 responded that they are moderately satisfied. The rate of
those who are not satisfied with the education service is 9.1%. 47.9% of the participants are very satisfied with the
health service provided; 17.2% are satisfied; 17.2% are not satisfied; 4.4% replied that they are moderately satisfied.
The rate of those who are not satisfied with the health service at all is 13.3%.54.2% of the participants are very
satisfied about the Turkish government's policies towards Syrian refugees.

Health service and education are the most fundamental rights for every human being. When it comes to refugees,
these rights become even more important. The positive perception of the government is another facilitating factor for
the integration process. It reduces feelings of exclusion and discrimination.

Qualitative Findings

Out of 30 participants included in the sample of the qualitative research; 25 of them are married; 5 are single. 24
of them have temporary ID cards. However, there are also participants whose residence permits are outside Istanbul
but who live in Istanbul.

24 of them entered Turkey from the official border point; 6 had entered Turkey from an unofficial border point.
All of them migrated for security reasons.The majority of participants stated that the most important reason they

preferred Turkey is geographical proximity.

The houses of 22 of them in Syria were completely destroyed; 8 of them are moderately damaged. All of the
participants live in an apartment in Istanbul. Some houses have stoves and some have natural gas. Rental income

varies according to these qualities of the house.

12
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24 of them do not plan to return to Syria; 6 of them stated that they plan to return in case the war in Syria
ends. 23 stated that they don’t think of emigrating to another country other than Turkey.All participants settled in
Istanbul via social networks; 19 of them via their acquintances; 10 job opportunities and one of them preferred
Kiigiikgekmece district due to the cheap rents.

As for the most important problems experienced in Turkey, male respondents answered respectively rents and
low income while female participants (except for Turkmen) stated that they had language problems. The common
issue of both groups is that they are perceived as temporary (guests) by the Turks. Most of the participants stated that
they want to settle in Turkey, and they have frequently expressed that they have no ideas of returning.

Most of the participants who demand Turkish citizenship prefer to acquire dual citizenship.19 of them perceive
Turkey as a country that could be lived permanently due to religious; 6 of them cultural; 3 of them historical; and 2
of them due to geographical factors.22 does not think that there are serious differences between Turkey and Syria;
while 8 of them think that there is a legal and political difference. The rate of male participants who think there is a
difference is higher than female participants. According to the findings obtained from the data of the study, the social
bridges of Syrian urban refugees are weak while their social ties are strong.

As a result of the observations, it was found that the communication of participants in the sample of the study
with their Turkish neighbors or other local people were extremely weak. This observation was supported by the
answers given to the questions in the interview form. The social bridges of Syrian urban refugees are almost
exclusively limited to the landlords. It is generally Syrians that they establish dialogue and come together; most of
the places where they shop, eat and go are Syrian businesses. This is one of the factors that hinders the interactive
aspect of integration.

It was also observed during the interview processes of the study that Syrian urban refugees came together
with other refugees in their daily lives. Another point in terms of social ties is that Syrians come together as small
groupings among themselves.

Arab Syrians usually visit the Syrian Arab restaurants; Kurdish Syrians usually go to the Syrian Kurdish
restaurants. This is a fact that applies to most immigrants / refugees / refugees who have migrated to a country
other than their home country. Because cultural affinity has an effective role in establishing and maintaining social

relations.

In-group interaction in restaurants and similar businesses differs in market-type businesses. In Syrian market-
type small businesses, Syrians of all ethnic groups do shopping. Male refugees usually come together in shops
with Syrian owners; women refugees mostly come together at home and with their relatives. The participation of
male participants in active business life facilitates and speeds up their communication with other refugees. It also
contributes to learning the culture and language of the host community. The female participants almost have no
relationship with other refugees other than their own relatives.

During the data collection process, it was found that Syrian urban refugees mostly expressed positive opinions
about the host government. However, it was observed that criticism increased with the new policies initiated in
Istanbul in the summer of 2019. Other than that, the Turkish government's policies towards Syrians are generally

welcomed. While opinions on general government policy are positive, criticism on local policies are more intense.

All the participants in the sample of the study, especially the group consisting of married participants have stated
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that they are satisfied with the education services provided for children. Children in this group are mostly primary
school level. Some of the single and young participants were critical of getting Turkish education only. Arab and
Kurdish female participants have also frequently expressed the issue of not being able to reach language education.
Participants who are married with a child stated that they found the education service provided in Turkish schools
for their children positive, especially in terms of the future of their children and this education would provide the
conditions for children to work with better earnings in better professions in the future.

The majority of the participants included in the sample of the study stated that they were satisfied with the
health services they are provided. The data obtained in the research shows that health is one of the areas where the
satisfaction level of the participants is highest. Although the general trend about the health services offered to Syrian
refugees is positive, some troubles are also mentioned.

Spatial segregation, which is one of the indicators of social integration, is one of the situations identified for
Syrian urban refugees. It is known that urban refugees settled in the places where the lower income groups of
Istanbul are located.

The majority of the participants included in the study expressed a positive opinion about the feeling of belonging
to the society. According to the data obtained from qualitative research findings, female participants compared to
male participants; married participants compared to single participants have more sense of belonging. In terms
of ethnic origin, the Turkmen group’s sense of belonging was higher than the Arab and Kurdish participants. The
reasons of the participants, who expressed negative views, stem from the difficulties encountered in social and
spatial belonging. One of the findings obtained from the qualitative data of this study is that the ethnicity factor has
a positive effect on the belonging of Syrian refugees. This situation has been frequently expressed especially by
Turkmen participants.

Another finding from the qualitative data is that the religion factor has a positive effect on the belonging of
Syrian refugees. Religion factor is one of the most frequently given answers to questions regarding belonging. It
is concluded that it is a determining factor especially in the belonging of Arab groups. This factor is determinant
among Turkmen and Kurdish Syrian groups. However, this factor was found to be slightly higher among Arabs in
three ethnic groups than in other groups.

Belonging is a matter that has various dimensions for individuals who have migrated / had to migrate. Each
of its sub-dimensions affects the degree of belonging. The responses of Syrian urban refugees regarding spatial
belonging have led to the conclusion that there is an incomplete belonging to this area. Social and spatial belonging
can be seen as complementary factors of belonging for Syrian city refugees.

The data obtained shows how the Syrian refugees’ relationship is limited to their in-groups when it comes to
social networks, friendships and partnerships. Their relations with the host community were limited only with their
landlords while friendship or neighborly relations with Turks are very weak. Although marriage of Turkish man
with Syrian woman is not a rare phenomena (AA, 2016; Aksu Kargin, 2018; Yaman, 2020), there has never been an
encounter with those who married the Turks in this study. The findings reveal that very few of the participants in
the sample have a regular social relationship and interaction with the Turks, other than the time they spend in their
workplaces.

A vast majority of Syrian refugees stated that they could easily maintain many of their cultural practices in
Turkey. While this can be interpreted as a factor that could facilitate their integration, the lack of the interactive
aspect hinders the process.
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The Turkmen group included in the sample of the study has no language problems compared to the Arab
and Kurdish groups. In the Arab and Kurdish groups, most of the male participants can speak Turkish enough to
communicate in their daily work, but none of the female participants (except Turkmen) can speak Turkish. However,
another noteworthy and frequently mentioned issue is that Arab and Kurdish participants frequently follow Turkish
broadcasts so that their children can learn Turkish.

Economic issues come first about which the participants in the sample of the research bring the most criticism
and experience problems. Outputs such as original occupational statistics, number of self-employed immigrants and
refugees, number of successful immigrants and refugees, unemployment rates, income level compared to the majority
population of immigrants and refugees or home ownership are some of the indicators of economic integration
(Castles, Korac, Vasta, & Vertovec, 2002, p. 131). Considering these indicators, the majority of participants in this
study maintained their professions in Turkey.

Unemployed male refugees were very few in number while the women refugees we interviewed were individuals
who continued their lives as housewives in Syria. There were no female participants in the sample, who had an active
working life in Syria and stopped working in Turkey. However, a small number of male respondents stated that their
spouse had to do some craft work at home because of their financial problems.

The income level of the majority of the participants is in the lower income group. The participants’ economic
class in Syria were not different compared to Turkey, yet the economic difficulties that were not experienced by the
participants when they were in Syria. Being the source of cheap labor, rental prices and low income are the main
problems encountered in the economic field. The participants expressed the details of these problems as follows:

A very few number of the male participants in the sample were unemployed. While none of the female
participants included in the sample have an active worklife. Generally, there seems to be no problem with
participation in the workforce for male participants. The reason for the absence of employment in this group is that
they do not have a temporary identity document. However, the conditions of their employment are not considered
sufficient for economic integration. Although participation in the workforce is an important factor, it does not have
the mechanisms to expand the urban life opportunities of urban refugees and to facilitate their participation in the
social and cultural life of the city.

The level of income, which is one of the indicators of economic integration, is one of the most serious issues
for Syrian urban Refugees included in the sample. Refugees involved in working life complain about the wage they
receive for their work and exploitation of their labor.

Among the participants of our research, there are no individuals who own a house in Turkey. Housing ownership
is one of the indicators of economic integration, but there are some difficulties for Syrians to own a house in terms
of timeframe, urban living opportunities and legal status. However, having a temporary protection status is not only
the only factor preventing them from owning a house, there are also some legal restrictions.

Evaluation of Field Data Within The Context of the Main Problems of the Research

As aresult of this study, it is found out that Syrian urban refugees have ethnic and religious factors that facilitate
their social and cultural integration into Turkish society, while factors such as cheap labor, low income and lack
of women's employment pose difficulties in economic integration. It is also found that there are deficiencies in
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social integration as far as the social bridges are concerned. In addition to this, it is predicted that the lack of
interactiveness in the integration of the Syrian urban refugees will pose one of the main obstacles in front of the
successful integration of Syrian refugees in Turkey in the future.

According to the findings regarding the structural integration, the participation of men participants in the labor
force is quite high. However, most of them frequently stated that they had financial difficulties. While all of the
male participants are in employment; None of the female participants are employed. The reason of this is women’s
unwillingness to participate in the workforce and willing to remain housewives as they were in Syria.

The concept of social belonging is not tackled in a macro-scale but micro and mezzo levels in this study.
Syrian urban refugees feel a high level of belonging to Turkish society, especially in terms of religious and ethnic
characteristics, but there are serious obstacles and lack of belonging in their interactions and relations at the
community / group / individual level. The field research findings of this study reveal a process that we conceptualize
as “noninteractive integration”. Noninteractive integration points to the lack of immigrant refugees’ social interaction
and relationships with the locals of the host country.

In terms of ethnic origin, the Turkmen group’s sense of belonging was higher than the Arab and Kurdish
participants. Religion factor has a positive effect on the belonging of Syrian refugees. Religion factor is one of
the most frequently given answers to questions regarding belonging. It is concluded that it is a determining factor
especially in the belonging of Arab groups.

The most striking finding of the study is the state of non-interaction occurring in the interactive dimension of the
integration.Most of the participants stated that they did not have any problems in their cultural lives since they have
a common identity with Turks. Here, the commonality of the Muslim identity is seen as the most important factor.

Interactive integration means the acceptance and inclusion of immigrants in the primary relationships and social
networks of the host society. Indicators of interactive integration include social networks, friendships, partnerships,
marriages and membership in voluntary organizations. Certain core elements of cultural integration, particularly
communicative competencies, are preconditions for interactive integration. Identificational integration — is indicated
by feelings of belonging to, and identification with, groups, particularly in ethnic, regional, local and/or national
identification (Bosswick & Heckmann, 2006, s. 10). The precondition of cultural integration is the interaction of all
forms of integration. Cultural integration is affected by identificational, while economic integration is affected by
social. It’s highly important that the immigrants have respect for the culture of the society they immigrate to while
the host society avoids discrimination, and the practice of integration policies are fair (Adigiizel, 2016, s. 192).

Interactive integration is as important as other integration dimensions. The lack of this dimension will also
pose an obstacle to a successful integration process. One of the most important difficulties faced by the participants
in the study is the social relations and interactions that cannot be established with the "host" community. The lack
of interactive integration, which we can also call the lack of social relations and interaction, may pave the way for
some social problems in the future. Almost all of the participants included in the study frequently stated that they
were unwilling to "go back to Syria". The lack of their tendency to return makes the policies to be implemented on

interactive integration even more urgent and important.

As a result of the study, it was determined that the most important difficulty faced in the social integration of
Syrians into Turkish society is the interactive nature of the integration. The social bridges of Syrian urban refugees
are almost exclusively limited to the landlords. This situation also indicates the difficulties that may be encountered
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in Turkey's integration policy in near future. It is not possible for the integration to progress as a successful process
without the mutual interaction of both communities. Integration without interaction will always carry serious
problems that might cause ruptures in any moment. The visibility of phenomenas such as marginalization, alienation
and exclusion affecting the social life spheres of Syrians will increase. Thus, the projections of this study must be
tested or supported with further field research in order to improve the integration policies of Turkey.

Conclusion

According to the results obtained from the quantitative and qualitative research of the study, the relations of
Syrian urban refugees with the Turks were limited only with their landlords. Participation in social environments
where Turks are intense, friendship or neighborly relations with Turks are very limited. There has never been an
encounter with those who married the Turks in the field. The findings reveal that very few of the participants in the
sample have a regular social relationship and interaction with the Turks. Friendship relationships of those in the

group are mostly limited to the workplace.

Since the Syrian urban refugees included in the sample of the study varied in terms of ethnicity, the issue of
belonging was tackled with its subdimensions and subjected to analysis. The findings of the study reveal that among
Arab, Kurdish and Turkmen groups included in the sample, the Turkmen group have strong ties to Turkey due to
their ethnic belonging. During the interviews, the Turkmens frequently expressed that they saw Turkey as their

second homeland after Syria.

The existence of belonging is an important subcomponent that facilitates and accelerates integration. In
addition, the existence of a strong ethnic belonging in the Syrian Turkmen group can be seen as a facilitating factor
for their integration into the Turkish society. It can be predicted that religious belonging will make an important
contribution to the integration of Syrians into the Turkish society. This situation can also mediate to some extent the

implementation of interactive integration.

It can be predicted that the biggest source of problem for Turkey in the future will be the economic dimension
of integration. This issue is as serious as the challenges about the social ties that should be overcome. While all
women are outside the working life, the majority of the male participants of the sample are employed. Despite their
employment, the majority of Syrian refugees are a cheap source of labor for employers; most of them are employed

at low wages and have a higher workload due to their general refugee status.

The culture of coexistence begins with physical closeness but it is maintained through social interactions.
Although migration has become an undesirable phenomenon in the last decade and the Syrian refugees were seen as
persona non-grata, migration is a phenomenon that helps the development of a society by creating cultural diversity
and enabling experiences of coexistence despite all the differences. Migration will continue to transform societies
as well as individual and social lives with its dynamic nature. The negative effects of immigration and the problems
that may occur in the future can only be overcome through successful integration policies and integration models

suitable for the sociological atmosphere.
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Introduction

The Arab Spring, which started in 2011 in the Middle East and North Africa as a mass reaction to the economic,
political, and social disruptions of authoritarian regimes caused low-profiled violence in some countries while
paving the way for severe armed conflicts that escalated to civil war in others. Syria is undoubtedly the most unlucky
one of the second group. The country where political turmoil, violence, and coups set the agenda after gaining its
independence from France in 1936, has never been achieved sustainable peace and prosperity due to social tension
resulting predominantly from the Alevist minority ruling over the Sunnite majority. The political inequality and
the sectarianism that increased during the presidency of Bashar Assad caused the country to be dragged into an
atmosphere of low-profile rebellion and protest movements which, in a short time with the moment of Arab Spring,
converted into armed resistance against the long-standing confessionalism of the unitary dominant-party system
based on hereditary military dictatorship. The skirmishes first turned into an armed conflict not of an international
character; then, partly with the involvement of state actors such as Russia, Turkey, Iraq, and Iran, and non-state
actors like Islamic State of Iraq and Syria, and Syrian Democratic Forces, evolved into an international armed
conflict after 2014.

One of the most dramatic results of the war is irregular migration causing hundreds of thousands of asylum-
seekers to flee to Turkey, Lebanon, Iraq, and Europe via Greece, constituting one of the biggest mass/forced migration
movements in contemporary history. Partly with the effect of its geographical location, in this process, the country
that received the most asylum-seekers has been Turkey. The number of refugees, which reached 1.5 million in 2014
and 2.8 million in 2016, was recorded as 3.6 million as of September 2021. According to World Bank, Turkey’s
response, which is based on a non-camp-government-financed approach, to the refugee crisis has been different from
most other countries. While only less than a third of Syrians live in camps, the majority of them have obtained the
right to reside in big cities such as Istanbul, Izmir, and Ankara, and these refugees under temporary protection have
access to work, education, shelter, and health, thanks to the domestic legal regulations that will be examined below.

As a result of these mass/forced migration movement which resulted in Turkey becoming a target country, the
refoulement of Syrians to their home countries has come to the fore, and, following that, negative opinions on the
recent crisis began to be expressed from the government officials, the media, and the public. These statements, whose
legal validity is controversial, and generally made with political concerns and nationalist reflexes, have dominated
the public agenda recently, and it has been observed in the surveys that the majority of the society is in favor of the
repatriation of asylum-seekers and refugees to their home countries. This article aims to examine the status of these
asylum-seekers and refugees according to Turkish domestic law and to investigate whether a refoulement policy is
possible under both international law and domestic law. The main research questions of this study are, (1) to what
extent does Turkish domestic law comply with the principle of non-refoulement; and (1) considering its domestic
law and international refugee law, can Turkey send back asylum-seekers and refugees to their home countries? In
the first part of the article, the political background that causes the migration movement of Syrian asylum-seekers
and refugees will be explained and the reactions of the political power to mass/forced migration will be examined.
The international conjuncture on migration will also be included in this section. In the second part, the basics of the
principle of non-refoulement in international law will be discussed. In this section, the fundamental human rights
guarantees provided by the principle, the international conventions on which it is based, and whether it creates a
custom in this regard will be explained. In the last part, focusing on the relevant laws enacted in 2013 and 2014,
Turkey’s legal legislation regarding asylum-seekers and refugees will be discussed. Also, recommendations on
Turkey’s refugee policy will be outlined in this part of the article.
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Refugee Problem Resulting From Syrian Civil War

The mass protests that started in the Middle East and North African countries in 2011 as a reaction to the
social and political inequality, corruption, and economic stagnation quickly morphed into armed conflicts between
the authoritarian regimes and the opposition groups demanding democratization. In Syria, one of the countries
dragged into severe violence, fight for human rights which began with the Arab Spring turned into a civil war
while the conflict that continues has caused many Syrians to lose their lives and forced others to seek shelter in
nearby countries (Akar & Erdogdu, 2019). Turkey has been one of the countries most adversely affected by mass/
forced migration. As the war has continued with the growing number of arrivals from Syria, a so-called ‘temporary
protection regime’ was introduced in October 2011 in Turkey, thereby, it was decided that all Syrians, Palestinians,
and stateless persons living in Syria and seeking protection would benefit from this regime (Koca, 2019). At that
time, the Turkish government did not recognize officially the Syrian refugees as asylum-seekers, causing two
important implications. First, they cannot apply for asylum in a third country; and second, unlike the refugee status,
the unofficial guest status implies that refugees can be relocated by the Turkish government without any legal
process. However, to alleviate the conditions of the Syrian refugees and to limit uncertainty, the government enacted
a temporary protection policy that ensures an open border between Turkey and Syria, and that promises no forced
exits (Akgiindiiz et al, 2015). As a matter of fact, in the early years of the Syrian crisis, Turkey maintained a positive
response to the refugee flows from Syria, perceived as a humanitarian issue. In 2013, the Foreign Minister at the
time, Ahmet Davutoglu, defined the Syrians as ‘guests’ and ‘brothers’ — which have no legal denotations — stressing
that closing the doors to them should be ruled out. A year after this definition, the Deputy Prime Minister of Turkey
was going to declare the same approach representing the hosting of refugees as ansar (Igduygu & Nimer, 2019). ?

In 2013, the Turkish parliament passed the Law on Foreigners and International Protection (LFIP), which will
be assessed in the third part in detail, provided for the asylum-seekers from outside Europe the first legal framework
and the status of ‘conditional refugee’ in line with the standards of the European Union (EU) and international
conventions. The same law also precipitated the foundation of The Directorate General of Migration Management
(DGMM) that is deemed to be responsible for registering and providing services to those needing protection. In
2014, the Turkish state issued a new Temporary Protection Regulation [TPR], which will also be assessed below,
based on the LFIP. This new regulation situated the Syrian refugees under the status of the beneficiaries of ‘temporary
protection’ (Bélanger & Saracoglu, 2019). This directive on temporary protection was adopted by the Council of
Ministers and went into effect on 22 October 2014 (Koca, 2019). The directive maintains the previously guaranteed
rights and approaches in three issues, as follows: (1) open border policy; (1) no forcible returns [in line with non-
refoulement principle]; (1) registration with the Turkish authorities and support inside the borders of the camps
(Ozden, 2013). As Ineli and Ciger expressed, before the adoption of the TPR in 2014, there was no legal instrument
clarifying the rights and entitlements of Syrians in Turkey, and the TPR improved the protection standards afforded
to Syrians by clarifying the rights and entitlements of temporary protection beneficiaries (2017).

As entered the fifth year of the war, Syrian refugees started to cross to European countries via Turkey, thus, for
stopping the flow of irregular migration, the EU established a legal cooperation framework with Turkey. Therefore,
predominantly resulting from social, economic, and security concerns of Europe, on 18 March 2016, the EU and

3 Ansar, or ensar, in Arabic, means ‘helper’ or ‘one who helps others’. The adjective derives from the name Ansar
to the Muslims of Medina who helped the immigrants who migrated from Mecca to Medina in 622 AD.

* DGMM was renamed as the Department of Migration Management (DMM) on 11 October 2021, yet, it is
referred to by the previous name in many government documents, media, and academic studies. Therefore, the
abbreviation DGMM is used in this study.
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Turkey signed the EU-Turkey Deal which outlined several initiatives for jointly addressing the Syrian refugee
crisis and managing irregular refugee migration into Europe. As part of the deal, Turkey has agreed to admit returned
irregular migrants, and in exchange, will send Syrian refugees in Turkey to Europe for resettlement — a type of
population swap (Rygiel et al., 2016). According to the deal, for every Syrian being returned to Turkey from Greek
islands, another Syrian will be resettled from Turkey to the EU taking into account the UN Vulnerability Criteria;
Turkey will take any necessary measures to prevent new sea or land routes for illegal migration opening from Turkey
to the EU; the EU, in close cooperation with Turkey, will further speed up the disbursement of the initially allocated
3 billion euros under the Facility for Refugees in Turkey and ensure funding of further projects for persons under
temporary protection identified with swift input from Turkey before the end of March [of 2016] (European Council,
2016). However, as Rygiel et al. remind us, it has come under severe criticism for allowing European governments to
shirk their international commitments to refugee protection as signatories to the 1951 Geneva Convention Relating
to the Status of Refugees and its 1967 Protocol. In a similar vein, lawmakers from the European Parliament’s
Subcommittee on Human Rights put negative comments on the Turkish side. On 18 May 2016, a Member of the
European Parliament Marietje Schaake said that Turkey should not use Syrian refugees as a bribe for the process of
visa liberalization for Turkish citizens inside the European Union (Guler, 2016). However, the deal — which the main
purpose was not to stop the flow of immigrants — did not have a reducing effect on the number of asylum-seekers.
With continuous refugees fleeing their country, by 2018, Turkey has been reported in hosting 63.4 % of all the
Syrian refugees in the world. This left Turkey with 3.564.919 registered refugees in total, while these figures raised
dramatically to 3.718.332 in 2021 (UNHCR, 2021).

Recent Legal and Political Refoulement Debates

Although the claims that refugees, conditional refugees, and asylum-seekers in Turkey, especially Syrians,
should be sent back to their countries have not been justified in detail with convincing legal arguments, it has
been started to be voiced openly by the government and the public, especially after 2019, when social opinion
about immigrants turned negative. For today, it seems that the ruling conservative party has given up its previous
willingness to embrace the open-door policy it followed in the first years of the civil war, and concordantly, the
majority of the society argues that refugees and asylum-seekers should be sent back. This exclusionary approach has
led to a debate in the public about the status and future of refugees recently.

After the 2019 local elections, the juridical supervisions and administrative inspections on refugees living in big
cities, where the secular main opposition party, Republican People’s Party, (Cumhuriyet Halk Partisi, CHP) came
to power, increased. In this context, although it is stated in the news that was made public that the deported persons
were sent to safe areas such as Afrin, it was also claimed that nearly 400 asylum-seekers were sent back to Idlib — a
northwestern governorate of Syria where severe armed conflicts continuing (Arpacik, 2019). Individual statements
and news supporting these claims were also reflected in reliable media either. A Syrian who spoke

*There are no definitive Vulnerability Criteria under the UN regulations, while several directives have been
introduced to constitute a protective framework for victims of mass/forced migrations. UNHCR, together with
International Detention Coalition, has produced a Vulnerability Screening Tool for identifying and addressing
vulnerability. United Nations Development Programme (UNDP) also published a Discussion Paper titled Towards
a Multidimensional Vulnerability Index. However, none of them brought a comprehensive set of standards in mea-
suring the vulnerability conditions for refugees or asylum-seekers in need of international protection.

¢ The EU Facility for Refugees in Turkey, managing a total of 6 billion euros in two tranches, provides for a joint
coordination mechanism, designed to ensure that the needs of refugees and host communities in Turkey are add-
ressed in a comprehensive and coordinated manner. The Facility focuses on humanitarian assistance, education,
migration management, health, municipal infrastructure, and socio-economic support. For more information see
The EU Facility for Refugees in Turkey, at https://ec.europa.eu/neighbourhood-enlargement/system/files/2021-09/
frit_factsheet.pdf.
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to the BBC correspondents whose identity has not been disclosed for security reasons told that he was forcibly
returned to his country, lived in a refugee camp in Idlib for two months, and then returned to Turkey as a fugitive
(Oztiirk & Yalgialp, 2019). To complicate matters further, there are also Syrians who have been sent back without
trial, and with no evidence of their involvement in any crime that may cause them to be deported. According to
Aysegiil Karpuz, a lawyer who briefed DW Turkish on the subject, there are serious problems with the practice of
refoulement based on a crime. To deport any foreigner who is alleged to have been involved in a crime in Turkey, the
court must give a verdict, yet this principle is not always followed in practice, and [between 2011 and 2019] many
Syrians were sent back without waiting for a final verdict on them (Karpuz, 2019). There are no reliable official data
or research results on how many Syrians or other foreigners have been illegally sent back. However, it seems that
some foreigners with refugee, conditional refugee, or asylum-seeker status have been sent back to their countries in
violation of domestic legal regulations, international agreements, and customary law on refugees.

On the other hand, the government’s approach to the problem has reflected a certain and pragmatic cautiousness.
In his statement on the subject, Foreign Minister Mevliit Cavusoglu stated that [the ruling conservative party] is
working to return refugees, especially Syrians, to their countries, and emphasized that they are trying to find a
solution by producing new policies to solve this problem (2021). CHP leader Kemal Kiligdaroglu also defended the
policy of refoulement, yet, taking care to use a similar humanist language. In his speech, he said, “I have a word to
the nation. If I come to power with your votes, I will send the Syrians to their countries with celebrations.” (2021).
These discourses of the government and opposition about refoulement have found a strong response in the public,
and, as a result, especially in the post-2015 period the negative attitude towards refugees and asylum-seekers has
increased. In an opinion research conducted in 2016, 62.4 % of the respondents stated that they no longer want
asylum-seekers in Turkey (KONDA, 2016). In another survey conducted in 2020, 6 out of 10 people living in big
cities said that Syrian refugees should be sent back to their home countries (IstanPol, 2020). According to a more
recent poll, 58.2 % of the respondents expressed an opinion in favor of the sending back of Syrians (MOTTO, 2021).

Discussions and claims about the forced return of Syrian refugees and asylum-seekers seem to remain valid in
Turkey in the coming period. Both the ruling conservative elite and secular opposition approach the problem from
a populist perspective and present the policy of repatriation as a viable option; while public engages in a deeper
emotional alienation and marginalization behavior towards refugees and asylum-seekers due to economic, social,
and cultural reasons. Under these circumstances, the principle of non-refoulement which is one of the peremptory
norms of international refugee law is a candidate to be the subject of more polarizing legal and political debates.

Non-refoulement Principle in International Refugee Law

The term non-refoulement originates from the French word refouler, which means to ‘drive back’ or ‘repel’.
It is a fundamental principle of international law that forbids a country from returning asylum-seekers to a country
in which they would be in likely danger of persecution, and, considered a principle of customary international law
because it applies even to states that are not parties to the [1951] convention and its [1967] protocol (Muma, 2018).
The principle of non-refoulement, meaning ‘forbidding to send back’ first appeared as a requirement in history in the
work of international societies of international lawyers (Molnar, 2016). At the 1892 Geneva Session of the Institut
de Droit International it was formulated that a refugee should not by way of expulsion be delivered up to another
state that sought him unless the guarantee conditions set forth concerning extradition were duly observed. Later on,
as Molnar explains, with a view to the growing international tension in the period between the two World Wars, the
principle of non-refoulement explicitly appeared in an increasing number of international conventions, stipulating

that refugees [under life-threatening conditions] must not be returned to their countries of origin (2016).

26



Celik / Sending Back The Syrians Living in Turkey: An Assessment Within The Context of Non-Refoulement Principle
in International Law

Before World War II, a small number of European states did enter into agreements restricting expulsion of
Russian or German refugees who faced the risk of mistreatment upon repatriation, if they had been granted the
right to reside in a contracting state, which resulted in, states that fought the war retained plenary control over
admission and deportation of aliens (Padmanabhan, 2011). After the war, the principle has begun to be embodied in
international agreements with more explicit definitions. In this sense, the prohibition of refoulement was formulated
within the framework of a distinct norm in the 1949 Geneva Convention relative to the Protection of Civilians
Persons in Time of War. According to Article 45 of the Convention, “In no circumstances shall a protected person
be transferred to a country where he or she may have a reason to fear persecution for his or her political opinions or
religious beliefs.” (Geneva Conventions, 1949). The mantra of non-refoulment in Geneva Law was applicable for
prisoners of war for obvious reasons and political/legal realities of the post-war era. The first, and for today, the only
agreement in which the principle is regulated in its current sense, is the 1951 Convention Relating to the Status of
Refugees (Refugee Convention) which is currently the main legal source on refugees and asylum-seekers. Approved
ata UN conference on 28 July 1951, and entered into force on 22 April 1954, it put the principle in the most concrete
form. Article 33 of the Refugee Convention affirms that “No Contracting State shall expel or return (“refouler”) a
refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on
account of his race, religion, nationality, membership of a particular social group or political opinion.” (Refugee
Convention, 1951). "From this convention, the principle became a binding and valid norm for all times, regardless of
the question of whether the doctrine will be applied in war or peacetime. In a holistic context, it is also important to
emphasize that, although this provision seems to indicate a right only valid for refugees, it applies to asylum-seekers
at the same time (Goodwin-Gill & McAdam, 2007).

The principle of non-refoulement has been one of the topics of interest in international law during the Cold War
and détente periods when human rights began to be heavily discussed in the agenda of the international community
and took place in some important multilateral conventions. One of these is International Covenant on Civil and
Political Rights (ICCPR) in which it sets out the principle within Article 7 indirectly. The related article asserts that
“No one shall be subjected to torture or cruel, inhuman or degrading treatment or punishment.” (ICCPR, 1966). The
non-refoulement obligation was also formulated in the Convention Against Torture (CAT), this time explicitly, in the
Article 3 as, “No State shall expel, return or extradite a person to another State where there are substantial grounds
for believing that he would be in danger of being subjected to torture.” (CAT, 1984).

Outside of its historical context, an important topic of discussion about the principle is whether non-refoulement
is customary in international law. The issue is somehow controversial, and according to one view the principle
constitutes a custom, while in another approach it cannot be considered customary. In a 1994 submission to the
Federal Constitutional Court of the Federal Republic of Germany, United Nations High Commissioner for Refugees
(UNHCR) wrote:

“The view that the principle of non-refoulement has become a rule of international customary law is based
on a consistent practice combined with a recognition on the part of States that the principle has a normative
character. This conclusion is supported by the fact that the principle has been incorporated in international
treaties adopted at the universal and regional levels to which a very large number of States have now
become parties.” (UNHCR, 1994).

7 It is almost certain that the principle constitutes a peremptory norm in international law. However, the general
rule here is that the person who wants to benefit from the principle of non-refoulement has the burden of proof. In
Cardoza-Fonseca case, the U.S. Supreme Court pointed out that "[Article 33] requires that an applicant satisfy
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However, some analysts have reservations about UNHCR’s generic approach which is based on a broad
interpretation. Lauterpacht and Bethlehem in their invaluable assessment on the content of the principle of non-
refoulement in customary international law state that [o]verriding reasons of national security or public safety
will permit a [s]tate to derogate from the principle in circumstances in which the threat of persecution does not
equate to and would not be regarded as being on a par with a danger of torture or cruel, inhuman or degrading
treatment or punishment and would not come within the scope of other nonderogable customary principles of
human rights (2003). Correlatively, according to Criddle and Decent, legal scholars have debated also whether
international law characterizes the duty of non-refoulement as a peremptory norm of general international law
(2020). Emphasizing the 1951 Refugee Convention does permit states to deny protection on a case-by-case basis
when ‘there are reasonable grounds for regarding [a particular refugee] as a danger to the security of the country in
Articles 1(F), and 33(2), they remind us that it is debatable whether this characterization of the duty [of the principle]
as a peremptory norm is now part of general customary international law (2020). In a similar vein, Chaudhary claims
that non-refoulement constitutes only a very weak version of customary international law, asserting that to qualify as
customary international law practice must be so widely applied that it becomes ‘an international custom as evidence
of a general practice accepted as law.” Some countries as India may protect refugees, while they retain some sort of
discretion that could override the rule at any point (2004).

Apart from the international plane, the principle of non-refoulment has also been regulated by regional
agreements. One can identify three regional systems of human rights protection as the European system, structured
upon the European Convention; the inter-American system, based upon the American Convention; and the African
system, incumbent to safeguard the Banjul Charter (Marques, 2016). The European Convention on Human Rights
implicitly prohibits returning refugees and asylum-seekers to countries where there is strong and credible evidence
that they may be subjected to inhumane treatment. Article 3 of the European Convention on Human Rights (ECHR)
states that “No one shall be subjected to torture or to inhuman or degrading treatment or punishment’ (ECHR,
1950). Although the principle is not directly regulated in the EHRC, it has been accepted in several cases before the
European Court of Human Rights (ECtHR), where Article 3 also covers the principle of non-refoulement. In the
Soering v. the United Kingdom case, the Court essentially confirmed that the prohibition on refoulement is inherent
to the obligation under Article 3 (Soering v. the United Kingdom, 1989). A similar judgment was reached in another
decision asserted that an act of repatriation would constitute a breach of Article 3 if the individual concerned would
face a real risk of being subjected to torture or inhuman, or degrading treatment or punishment in the receiving
state (Vilvarajah v. the United Kingdom, 1991). Similarly, Banjul Charter accepts implicitly the principle in Article
5 which says “Every individual shall have the right to the respect of the dignity inherent in a human being and the
recognition of his legal status. All forms of exploitation and degradation of man particularly slavery, slave trade,
torture, cruel, inhuman or degrading punishment, and treatment shall be prohibited” (1981). The interpretation of
the inter-American system for the principle is no different from these norms which constituted in the aforementioned
convictions. Non-refoulment in the inter-American system can be inferred as an obligation derived from the
prohibitions comprehended by the domain of jus cogens, e.g., the prohibition of torture, and other cruel, inhuman,
and degrading treatments (Marques, 2016).

Turkey's Refugee Law and Policy Choices

Even though Turkey is one of the drafters and original signatories of the 1951 Refugee Convention, it preserved
both time and geographical limitations. Ratified the 1967 Protocol Relating to the Status of Refugees, and this time
lifting the time limitation — partly for historical reasons — Turkey continued to maintain the geographical limitation,
meaning that non-European asylum-seekers were not granted refugee status (Koca, 2016)® . The country has been
exposed to mass/forced migration movements from its border neighbors to its lands since signing the 1951 Refugee
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Convention and 1967 Protocol. Due to the assimilation and oppression of the Turkish minority living in Bulgaria
between 1984 and 1989 by the communist regime, approximately 360.000 people immigrated to Turkey. As a result
of the aggression carried out by the Iraqi forces in the Halabja region in 1988, nearly 70.000 Iraqis who fled from
Saddam’s Ba’ath regime were resettled in temporary resettlement areas in the eastern and southeastern regions of
Turkey. The mass/forced migration movement of Syrians who entered the country due to the Syrian Civil War is
the last and the largest one in terms of the number of refugees or asylum-seekers in this historical process. As of
today, Turkey is home to the world’s largest refugee population, 3.6 million of whom are Syrians under temporary
protection, and close to 370.000 are refugees and asylum-seekers of other nationalities. Over 98 % of refugees in
Turkey live among the host community and less than 2 % in Temporary Accommodation Centres. Turkey’s refugee
response is based on a comprehensive legal framework, in particular the LFIP and the TPR (UNHCR, 2020). The
significant legal instrument particularly enacted for Syrian citizens is The 2012 Directive on the Admission of
Syrians Who Came to Turkey En Masse. This has been the first regulation that considers Syrians under temporary
protection.

In April 2013, Turkey adopted a comprehensive, EU-inspired LFIP, which establishes a dedicated legal
framework for asylum in Turkey, and affirms Turkey’s obligations towards all persons in need of international
protection, regardless of country of origin. The law created DGMM as the agency responsible for migration and
asylum which conducts the status determination procedure. Toward the end of 2018, DGMM took over all tasks
relating to international protection, while UNHCR and its implementing partner, the Association for Solidarity with
Asylum Seekers and Migrants (SGDD-ASAM) phased out of registration of international protection applicants
(European Council on Refugees and Exiles, 2020). The LFIP provides three types of international protection status
as follows: (1) persons who fall within the refugee definition of the 1951 Refugee Convention and come from a
‘European country of origin’ qualify for refugee status; (11) persons who fall within the refugee definition of the 1951
Refugee Convention but come from a so-called ‘non-European country of origin’ are instead offered conditional
refugee status; (111) persons who do not fulfill the eligibility criteria for either refugee status or conditional refugee
status but would, however, be subjected to the death penalty or torture in country of origin, if returned, or would
be at ‘individualized risk of indiscriminate violence’ due to situations of war or internal armed conflict, qualify for
subsidiary protection (European Council on Refugees and Exiles, 2020).

In the context of this classification, refugees have access to education, the labor market, social assistance, and
health services in Turkey (LFIP, 2013). As such, for asylum-seekers, the refugee status can be identified as the most
generous international protection status in Turkey (Heinrich B6ll Stiftung, 2019). Conditional refugees are also
entitled to access education, social assistance, and health care, though they may work only six months after having
submitted their applications for international protection (LFIP, 2013). This provides less protection compared to
that available to refugees coming from Europe (Heinrich Boll Stiftung, 2019). Subsidiary protection beneficiaries
receive resident permits valid for one year and may apply for travel documents, although in their case as well, it is
not guaranteed they will receive the travel documents. They are entitled to access education, social assistance, health

8 Geographical and time limitations are the narrowing efforts imposed by the Convention on the regions from
which the immigrants come and the date on which the Convention will be valid. Convention regulated these
limitations under General Provisions in Article 1, emphasizing that, “The words events occurring before 1 January
1951 in article 1, section A, shall be understood to mean either (a) events occurring in Europe before 1 January
1951 or (b) events occurring in Europe or elsewhere before 1 January 1951.”
° Popularly known as ‘refugee camps, Temporary Accommodation Centres are the large-scale camps in the south of
Turkey that accommodate refugees from Syria subject to the temporary protection regime. They mustn’'t be confu-
sed with The Reception and Accommodation Centres referred to in the 2013 Law on Foreigners and International
Protection.
10 Article 89 (1), (2), (3).
11 Article 89 (4) (a).
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care as well as the labor market, and enjoy the right to family reunification (LFIP, 2013)"2. In Article 91 of the LFIP,
the outline regarding temporary protection was determined, and it was foreseen that the details would be regulated
by a [further] regulation.

Based on this provision, prepared by the Council of Ministers, the TPR was published and entered into force
on 22 October 2014. The Regulation covers Syrians, stateless people from Syria, and refugees under the temporary
protection regime, especially with the open border policy, the obligation to comply with the principle of admission
to the territory of the country, non-refoulement, and meeting the basic and urgent needs of the incoming people
(TPR, 2014). Within the context of this directive, it has been stated that health, education, access to the labor market,
social assistance and services, and translation, and similar services will be provided to foreigners (Topal, 2015).
TPR also stipulates in which cases it cannot be applied. Accordingly, those who are considered to pose a danger to
national security, public order, or public security, and those who are considered to pose a danger to society by being
convicted of a serious crime are not included in the scope of temporary protection — therefore, may be subject for a
refoulement verdict.

Social, political, and economic difficulties created by Syrians, and refugees, and asylum-seekers from other
countries, have become a problem for Turkey and the EU, especially since 2012 when the migration movement
started to accelerate rapidly making it necessary to make a mutual regulation. From this point of view, it was agreed
that the solution should be built on the readmission agreement. In fact, the process for the Turkey-EU readmission
agreement began on 28 November 2002, when the European Commission was given the mandate to negotiate a
readmission agreement with Turkey. In March 2003, the EU sent the draft of the readmission agreement it prepared
to Turkey; however, Turkey did not formally respond to this invitation until March 2004. A readmission agreement
was signed between the EU and Turkey on 16 December 2013, and the dialogue process for visa exemption included
in the agreement signed with the agreement officially started on the same date (Celik & Semsit, 2020). Readmission
agreements generally regulate the return of persons who are illegally present in a country, or a set of bordered
countries to the contracted country of origin, or the country of last transit. Based on reciprocity, the Turkey-EU
Readmission Agreement aims to return persons who do not or cannot meet the conditions for entry, stay, or residence
in Turkey or one of the EU member countries, to the relevant country within the framework of the conditions
and rules set out in the Agreement. The agreement between Turkey and the EU was implemented on 18 March
2016, and the parties decided to end the irregular migration from Turkey to the EU. According to basic principles
of the agreement, all new irregular migrants crossing from Turkey into Greek islands as from 20 March 2016
will be returned to Turkey; for every Syrian being returned to Turkey from Greek islands, another Syrian will be
resettled from Turkey to the EU taking into account the UN Vulnerability Criteria; and, the fulfillment of the visa
liberalization roadmap will be accelerated vis-a-vis all participating Member States to lift the visa requirements
for Turkish citizens at the latest by the end of June 2016, provided that all benchmarks have been met (European
Council, 2016). 3

By becoming a party to the 1951 Refugee Convention, hereby Turkey normally accepted the principle of non-
refoulement which was also explicitly accepted in the LFIP and TPR. According to law, “No one shall be sent
to a place where he will be subjected to torture, inhuman or degrading punishment or treatment, or where his
life or freedom will be threatened on account of his race, religion, nationality, membership of a particular social
group or political opinion.” (LFIP, 2013)'*. By law, the qualifications required by the third countries to which the

12 Article 89 (4) (b).

13 At the Turkey-EU Summit held on 29 November 2015, the European Commission committed to creating a fund
of 3 billion euros for Syrian refugees in Turkey. At the second summit held on 18 March 2016, it was announced
that if this fund runs out, it will provide an additional 3 billion Euros. As of the date of this study, 4.3 billion euro
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refugee, asylum-seeker, or conditional refugee will be sent are also listed. According to Article 74, to define the
countries which refugees to be sent to as ‘safe’, the principle of non-refoulment shall be applied in those countries
(LFIP, 2013). The principle is stated also in the TPR using the same expressions with identical wording in the LFIP
provision (TPR, 2014). 1

It is interesting that, in addition to these two basic legal documents that regulate the principle of non-refoulement
in Turkey, other decisions, regulations, and strategy documents related to the non-refolement principle were already
published on different dates even long before the LFIP and TPR came into effect. It has been stated in the Strategy
Document on the Projected Work in the Field of Asylum in Turkey’s European Union Accession Process that persons
under international protection will benefit from the basic human rights brought by the non-refoulement principle.
According to the statement in the document dated 2002, ‘the principle of non-refoulement will continue to be
applied with the same sensitivity.” (Foreigners Communication Center, 2002). In another directive in which DGMM
defines the three basic elements of temporary protection as “(1) allowing access to safe lands; (11) enforcing the
ban on refoulement, and (111) meeting basic and urgent humanitarian needs”, it has been clearly stated that the
principle would apply to persons under international protection status (DGMM, n.d.). Another document named
Turkish National Action Plan on the Adoption of the European Union Acquis in the Field of Asylum and Migration
published in 2003 is also significant in terms of its recommendation that the principle of non-refoulement should
be made a generally accepted state behavior. Within the statement in this document, it was underlined that the 1951
Geneva Convention [Refugee Convention] should promote the habits of applying the principle of non-refoulement
with the same sensitivity within the framework of the European Convention on Human Rights and other relevant
international standards (2003). By this discourse, it was implicitly argued that efforts should be made to interpret the
principle as a precedent, emphasizing that in this way non-refoulement will be made a customary law.

Moreover, being a party to the 1951 Refugee Convention which was accepted under the Constitution of the
Republic of Turkey stands as the most important and powerful limiting and deterrent factor in front of a probable
refoulement policy decision. According to the Constitution, international agreements will be considered as domestic
laws. The relevant article of the Constitution is as follows:

International agreements duly put into effect have the force of law. No appeal to the Constitutional Court
shall be made concerning these agreements, on the grounds that they are unconstitutional. (Sentence added
on May 7, 2004; Act No. 5170) In the case of a conflict between international agreements, duly put into
effect, concerning fundamental rights and freedoms and the laws due to differences in provisions on the
same matter, the provisions of international agreements shall prevail (Turkish Constitutional Court, 2018).'°

As it can be clearly understood from the wording of the article, international agreements have been made
equivalent to the legal regulations applicable in domestic law by force of Article 90. Therefore, the 1951 Refugee
Convention is statutory, and the current or future governments in Turkey have to comply with the regulation brought
by it, as long as the law remains in force, which means that the principle of non-refoulement must be respected
without derogation. It has been accepted in all domestic laws, directives, and other regulations regarding refugees
— particularly in LFIP and TPR — as well as in strategy documents published by the government that the principle
of non-refoulement should be applied with no exception. Furthermore, as shown above, an approach has been
taken that efforts should be made to make the principle a customary law. In this case, sending refugees, conditional

of the fund was paid to Turkey, and The European Commission has announced that an additional 3 billion euros
will be allocated until 2024 under the agreement.

14 Article 4 (1).

15 Article 6 (1).

' Article 90, Constitution of Republic of Turkey.
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refugees, or asylum-seekers coming to Turkey from Syria or other countries to their home countries — or to third
countries where the principle is not applied — will neither be a legal, nor an ethical policy option in any way. The
official statements mentioned in the first part of this study, expressing, or implying that asylum-seekers or refugees
should be sent back; or the expectations and comments voiced in the public and media reflect approaches that seem
to serve certain superficial political purposes rather than legal ones. Transferring of these populist discourses which
are dominated by an ultra-nationalist understanding into a forced-return policy will create a serious contradiction
with the non-refulement principle and the spirit of protection norm provided by international human rights law and
customary international law on refugees.

Recommendations

Turkey should provide international protection to asylum-seekers who come to the country without geographical
restrictions, thus putting an end to the refoulement discussions. As Human Right Watch comments correctly years
before the Syrian crisis, by maintaining the anachronistic geographical limitation, Turkey puts itself at odds with
the contemporary norm of refugee protection (2000). For this reason, it is necessary to remove the geographical
limitation requirement set in the 1951 Refugee Convention.

The second problem of all refugees and asylum-seekers living in Turkey, especially Syrians, is that they lack a planned
and long-term integration policy with society. Social integration often constitutes an obstacle to the realization of
economic and legal integration, which can negatively affect the working life and labor rights of foreigners. In
Makovsky’s words, should Turkey fail to integrate its Syrian population effectively, it would likely face profound
social consequences, some of which are already visible such as the hundreds of thousands of school-age children
who missed out on education entirely (2019).

Third topic is related to the local government’s ability to find an effective working and cooperation environment
with the central government. Asylum-seekers mostly live in three big cities (Istanbul, Ankara, Izmir), and the local
administration in these cities passed to the main opposition party, CHP, after the 2019 elections. It is a wel-known
fact that the conservative government does not support local authorities enough because of the deep ideological
polarization. However, it is essential for the authorities in both local and central government that constitute a long-
term roadmap which should include measures designed to local initiatives provide municipalities with funding that
reflects their actual population, both Turkish and Syrian, so that local authorities can address the needs of refugees
without sacrificing the quantity and quality of services available to citizens (Crisis Group, 2018).

Fourth problem is about cohesion policies of Turkey. The government, which sometimes makes statements that
tolerate refugees, and sometimes utter nationalist jargon that excludes them, has not seemed to have a profile that
sincerely supports the cohesive policy. Turkey is required to face the reality, make its strategic decisions, and
consider Syrians, not as ‘guests’ but people who will continue to live, include refugees in its decision-making
mechanisms, and develop data-based policies instead of sentimental ones (Erdogan, 2019).

Finally, a last recommendation can be made about burden-sharing problem, which is one of the important topics of
international law. Burden sharing is a subset of international cooperation in which states take on responsibility for
refugees who, in terms of international refugee law, would fall under the protection of other states (Newland, 2011).
When looking at the developments to date, it is seen that burden-sharing has not been met to the required extent,
and the EU provides support for asylum-seekers, but rather fulfills this by considering its own social, political,
and economic interests. Turkey, on the other hand, is not inclined or willing to establish the necessary cooperative
dialogue with the international community due to the isolationist — for some theorists, expansionist or quasi-
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revisionist — foreign policy it adopts. The government’s revision of this policy will not only help put its relations
with the West on a more rational and realist basis, but it will also pave the way for more constructive and sustainable
cooperation models in burden-sharing.

Conclusion

Turkey is one of the countries with the largest number of refugees and asylum-seekers in the world. Despite
the economic deterioration caused by high inflation, current account deficit, and exchange rate problems together
with the political authoritarianism of the conservative ruling party, its relatively high level of prosperity together
with geographical proximity to Syria make it one of the most preferable destinations in the Middle East for asylum-
seekers. With the Syrian Civil War, nearly 4 million asylum-seekers benefiting from the open door policy adopted by
the government came to the country and started to live under the conditional refugee status recognized by the laws
and regulations that came into force at the first of half of the past decade. However, due to the economic, social, and
cultural problems caused by foreigners, there have been vigorous debates among politicians and the public — which
lack a legal basis, but have strong political and social support — arguing that asylum-seekers should be returned
to their home countries. In this study, within the scope of international law, I argued that, despite geographical
limitation reservation, Turkey is a party to the 1951 Refugee Convention, therefore, accepted the principle of non-
refoulement; and, within the scope of domestic law, the principle will be applied in the LFIP and TPR regulations
that came into force respectively in 2013 and 2014. In addition, it was concluded that there is an official policy
which can be seen in different strategy documents and legal regulations issued in previous years that the principle
of non-refoulement should be adopted as a basic refugee policy and necessary conditions should be created for its
implementation. For this reason, advocating the sending back the refugees, conditional refugees,

or asylum-seekers to their home countries, or to third countries where the principle of non-refoulement is not
accepted, will neither be ethical, nor legal.

As emphasized by many international refugee law experts and non-governmental organizations, Turkey
should accept the refugee problem as a political, economic, and social reality and determine its strategy for
refugees and asylum-seekers in the country accordingly. A strategy apart from removing the geographical limitation
requirement, adopting a collaborative approach serving to burden-sharing, and implementing a policy for long-term
integration and cohesion policies will not serve Turkey’s national interests, and will cause serious violations of
peremptory norms of international law. Those who will suffer the most from this situation will be the refugees and

asylum-seekers who have no other purpose than to ensure their right to life.
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Giris

Sinirdis1 kararlari, temel hak ve ozgiirliiklerle yakin iliski igerisindedir. Teorik olarak,
seyahat Ozglrliigli, aile hayatinin korunmasi hakki, kisi ozgiirligii ve giivenligi hakki
ve manevi varligr gelistirme hakki ile baglantili gdriinmektedir. Diger yandan, hukuki
diizenlemeler ve sonuglari ele alindiginda goriilebilecegi lizere, sinirdist kararlariin yasam
hakki ve igkence, insanlik dist veya kotii muamele veya ceza yasagi basta olmak iizere diger

temel haklarla da yakin baglantis1 bulunmaktadir.

Gergekten de, giiniimiiz uygulamasina bakildiginda sinirdigt kararlarinin bireyin hayati
veya maddi ve manevi varligini ya da aile hayatint 6nemli dlgiide etkiledigi goriilmektedir.
Ozellikle uluslararas1 koruma statiisii ve basvuru sahipleri bakimimndan agir hak ihlallerine
yol acan simirdist kararlarinin Anayasal denetim perspektifinden ele alinmasi, bu baglantiy:
daha net gekilde ortaya koyabilecektir.

04.04.2013 tarih ve 6458 sayili Yabancilar ve Uluslararasi Koruma Kanunu' (YUKK)
doneminde ve Suriye’deki i¢ savastan kacanlarin iilkemize kitlesel sigmmalar1 ve gecici
koruma statiisii kazanmalariyla beraber, yabancilara yonelik smirdist iglemleri hukuka
aykirt olduklart iddiasiyla siklikla Anayasa Mahkemesi’ne yapilan bireysel bagvurulara
konu olmaktadir. Bu konudaki yerel hukuki ¢ergeveyi kuran YUKK, yabancilarin sinir digt
edilmesine iliskin hiikiimlerinde, Olaganiistii Hal Kapsaminda Bazi Diizenlemeler Yapilmasi

Hakkinda 676 sayili sayili Kanun Hitkkmiinde Kararname ile birtakim degisiklikler yapilmistir.

Bu degisiklikler ile beraber, Anayasa Mahkemesinin sinirdigi kararlariyla ilgili
bagvurularda, tedbir taleplerine iligkin igtihadinda dnemli degisiklikler olmustur. Anayasa
Mahkemesi tarafindan bireysel bagvuru usuliiniin ilk kez uygulandig: siirecten bu yana ayni
konuda yapilan yaklagik bin kadar bireysel bagvurunun neredeyse tamaminda tedbir talebinin
kabul edilmis olmasi, sinirdist kararlarmin siklikla bireysel basvuru konusu edilmeleri;
sinirdist islemleri konusunda Anayasa Yargisi uygulamasinin incelenmesinin gerekliligini
ve Onemini ortaya koymaktadir. Anayasa Mahkemesince; yasam hakki, iskence ve kotii
muamele yasagi ile etkili bagvuru hakki bagta olmak {izere sinirdist kararlarinin yol agtigt
hak ihlallerine iliskin ictihatlari, mevzuattaki problemlerin diizeltilmesi, diizenlemelerin

giincellenmesini amaglamakta ve uygulamay biiyiik 6l¢iide gelistirmektedir.

Bu ¢aligmada sinirdisi igleminin Tiirk Yabancilar Hukuku sisteminde nasil bir rejime tabi

oldugu, Anayasa Mahkemesi igtihatlarinin etkisi ortaya konularak incelenecektir.

'RG, T. 11/4/2013, Sy. 28615.z
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Birinci Boliimde, sinirdist kavrami ulusal ve uluslararast mevzuat bakimindan ortaya
konulacak ve smirdis1 sebepleri anlatilacaktir. ikinci Boliimde ise sinirdigt karari almacak
yabancilarm sinirdis1 kararlariin icrast maddi ve usuli olarak ortaya konulacaktir. Tlk iki
boliimdeki aciklamalara binaen Uciincii Boliimde ise Anayasa Mahkemesinin konuya dair
baz1 6rnek igtihatlar1 degerlendirilerek, sinirdisi rejimine iliskin hukuki diizenlemelere ve
uygulamaya olan etkileri incelenecektir.

Kavramsal ve Normatif Cercevede Sinirdisi Kurumu
A. Kavram

Kisi dokunulmazlig1 hakk: baglaminda esitlik ilkesine yabancilar igin getirilen dnemli
istisnalardan biri de sinirdigt kurumudur. Devletler, kendi menfaatleri ile bagdagmayan
fiillerde bulunan yabancilarin iilkelerinde kalmasina izin vermezler (Dogan, 2020: 118;
Celikel ve Oztekin Gelgel, 2020: 127). Smirdisi etme, devletin, kamu diizeni ve iilke
giivenliginin korunmasi amaciyla fiilleri tehlike arz eden yabancilarin iilke disina ¢ikarilmast
icin kullandig1 bir arag, vazgecemedigi bir yetki olarak ortaya c¢ikar (Aybay, 2005: 227-228).

Giliniimiizde, devletlerin iilkeye girig, oturma ve ¢ikis konularindaki yetkisinin antlagmalar,
ic mevzuat veya zorunlu haller sebebiyle kisitlanmasi uygulamasi agirlik kazanmaktadir.
Milletlerarast orf ve adet hukukunda, iilkeye girig, oturma ve ¢ikis konularinin devletlerin
miinhasir yetkisinde oldugu ve devletlerin s6z konusu alanlardaki tasarruf yetkilerinin
devletin tilkesindeki egemenliginin dogal bir sonucu oldugu kabul edilmektedir. Bu
dogrultuda devletler, yabancilarin iilkeye kabulii konusunda gegici ve siirekli sinirlamalar
getirebilmektedir (Chen, 2000: 182; Eksi, 2018: 99).

Sinirdist kavraminin benzer kurumlardan ayirt edilmesi gerekmektedir. ilk olarak
suglularin iadesi kavrami ile nitelik olarak farkli oldugu sdylenmelidir. Sinirdis1 kavrami
tek yanlt bir idari yaptirim sayilirken, suclularin iadesi ise iki devletin arasindaki anlagmasi
ile saglanan ve suc¢lularin cezasiz kalmasini 6nlemeyi amaglayan bir kurumdur (Eksi, 2018:
100; Ulugdl, 2002: 6) . Yabancinin sinir kapilarindan geri ¢evrilmesi suretiyle yabancinin
tilke disina ¢ikmaya davet edilmesi de sinirdist kavramindan farklilik arz eder. Geri gevrilme,
heniiz sinirlardan giris yapmamig ancak sinir kapisina gegerli bir pasaport veya muadil belgesi
olmadan gelen yahut yasadis1 yollardan Tiirkiye’ye girmeye calisan yabancilara uygulanir?,
Sinirdisi ise, iilkeye fiilen giren ve iilkede bulunan yabancilarin iilke disina ¢ikarilmasidir
(Duran, 1980: 4-5; Eksi, 2008, s. 2806-2807).

2 Geri gevirme sebepleri i¢in bkz. YUKK m. 7.
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Sinirdig1 kavrami ¢esitli ayrimlar altinda incelenmektedir. Sinirdisi, bireysel (individual
expulsion) ve toplu (mass expulsion) sinirdist olmak iizere ikili bir ayrima tabi tutulmustur.
Toplu sinirdis1 yasaktir (Eksi, 2018: 101). Fransiz Hukukunda smirdan idari geri ¢evirme
(administrative returen), idari smirdist etme (administrative expulsion) ve adli sinirdigi
(judicial expulsion) olmak tizere ii¢ tiir siirdist islemi bulunur (Eric, 2001: 130’dan
aktaran Eksi: 101). Alman Hukukunda ise sinirdisi, zorunlu veya takdire bagli olmayan
sinirdist (mandatory expulsion), olagan sinirdisi (regular expulsion), takdire bagli sinirdigi
(discretionary expulsion) olmak iizere iice ayrilmaktadir (Klaus, 2001: 108-109’dan aktaran
Eksi, 2018: 101-102).

B. Yabancilarin Sinirdis1 Edilmesi
1. Uluslararasi Sozlesmeler Cercevesinde Sinirdisi Etme
a.Miiltecilerin Hukuki Durumuna Dair Cenevre Sozlesmesi

Tiirkiye’nin 1961 yilinda onaylamig oldugu “Birlesmis Milletler (BM) Miiltecilerin
Hukuki Durumuna Dair S6zlesme”de?, sinirdisi islemlerine iliskin agik hitkme yer verilmistir.
Soézlesme madde 32’ye gore, Akit Devletler, iilkelerinde bulunan bir miilteciyi ancak milli

giivenlik veya kamu diizeni sebepleri ile sinirdist edebilirler.

Madde ayrica, bu durumda miiltecinin kendini savunma hakkina sahip oldugunu
ongormektedir. Sozlesme 33. maddesi ise, miiltecilerin 1rk, din, vatandaslik, belirli bir
toplumsal gruba dahil olma veya siyasi fikirler dolayisiyla hayati veya 6zgiirliigiiniin tehdit
edilecegi iilke sinirlarina higbir surette sinirdisi edilemeyecegini diizenlemektedir. Bu kuralin

istisnas1 milli glivenligin zorunlu kildig1 haller olarak belirlenmistir.
b. Avrupa Insan Haklar Sézlesmesi ve Ek Protokolleri

Kisinin dogas1 geregi kazandig1 haklar olarak anlagilan insan haklar1 kavrami, kisilerin
insan onuruna halel gelmeden nasil hayatlarini siirdiirecekleri ve bunun nasil saglanacagina
dair etik ilkeleri igermektedir (Bozkurt, 2003: 18-19). Avrupa Insan Haklar1 Sozlesmesi*

(AIHS), insan haklarmi koruyan temel uluslararasi belgelerdendir.

Sozlesme, alanindaki ilk kapsamli diizenleme olarak, bireysel sikayet usuliinii uluslararasi
diizeyde ilk kez tesis etmis, bu amacla Avrupa Insan Haklari Mahkemesi’ni (AIHM)

310 Aralik 1948’de BM Genel Kurulu tarafindan kabul edilmistir. Tiirkiye S6zlesmenin onaylanmasini 1961
tarihinde 359 sayili Kanun ile uygun bulmustur. (RG, T. 05.09.1961, Sy. 10898)
*Turkiye 1954 ve 6366 sayili Kanun ile S6zlesme’nin onaylanmasini uygun bulmustur. (RG, T. 19/03/1954, Sy.
8662)
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kurmustur (Eksi, 2008: 2811). S6zlesme, miilteci ve sigimmmaci haklarint direkt hiikiim altina
almamissa olsa da, biinyesindeki haklar siginma hakki ve siginmacilar ile dogrudan baglantili

igeriktedir.

AIHS metninde smirdis1 etme konusunda ayr1 bir agik hiikiim bulunmamaktadir. Ancak,
simirdist islemi ve sonuglar, ATHS 2, 3, 5, 8, 13 ve 14. maddelerine aykirihig1 sebebiyle
ihlal iddiasin1 giindeme getirebilecektir. Ozellikle, 2. maddede korunan “yasam hakki”, 3.
maddede korunmakta olan “iskence, insanlik dist ya da onur kirict ceza veya muameleye

~ 9

tabii tutulma yasag1” baglaminda S6zlesme’ye aykirilik s6z konusu olabilir.

ATHS madde 2 ve 3 baglaminda AIHM; yabancinin, génderilecegi devlette yasam hakkinin
elinden alinmasi veya igkence, insanlik dis1 ya da onur kirict ceza veya muameleye tabi
tutulmasi riski bulunmast hallerinde; sinirdist isleminin s6z konusu maddelerin ruhuna aykirt
oldugunu kabul etmekte ve boyle bir durumda taraf devletlere, bdyle bir durumda yabanciy1
bu ihlallerin ortaya ¢ikma riski bulunan iilkeye geri gondermeme yiikiimliiliigi yiikklemektedir
(Eksi, 2018: 103; Ozkerim-Giiner, 2016, 216-217). ATHM’in smirdis1 ictihatlar;, YUKK un
hazirlanmasinda géz 6niinde bulundurulmustur. Idari gozetime iliskin siireler, karara kars
basvuru yollari, geri gonderme merkezi ve ikincil koruma diizenlemeleri, AIHM’in basta
madde 5 ve 13’iin ihlali lizerine verdigi ihlal kararlar1 dikkate alinarak olusturulmustur.
AIHM, sinirdist kararlarina karsi bireysel basvuruda bulunuldugunda, 6zellikle ATHS m. 2,
3,5, 8 ve 13. maddeleri ile ek Protokol No: 4° 4. maddesi igeriginde siginma ve iltica hakki
sahiplerinin haklarinin korunmasi icin etkili bir yargi mercii olmaktadir (Ozkerim-Giiner,
2016: 216)5.

AIHM, sinirdis1 edileceklerin idari gozetim altinda tutulmasini, Sézlesmenin kisi
Ozgiirligii ve glivenligi hakkint korumakta olan madde 5 kapsaminda degerlendirerek, idari
gbzetimin kosullari, siirelerin uzatilmasi, karara kars itiraz yoluna iliskin ac¢ik hiikiimlerin
bulunmasi konularinda ihlal incelemesi yapmaktadir (Eksi, 2018: 104). Ayrica, AIHM,
sinirdist islemlerinde, adil yargilanma hakkini iceren madde 6’nin uygulanmayacagini
belirtmektedir (Eksi, 2009, 123).

AIHM madde 8’de diizenlenen &zel hayat ve aile hayatina sayg1 hakki acisindan ise,
ilgilinin smirdist isleminin aile baglarii zedelemesi baglaminda ele alinmasi giindeme
gelebilir. Aile hayatinin kar1 koca iligkisi bigiminde olmasi zorunlulugu aranmaz. Anne,

baba, ¢ocuklar ve uzak akrabalar dahi olayn 6zelliklerine gore aile sayilabilir. Aile iiyelerinin

3 Turkiye 4 no.lu Protokol’i 19 Ekim 1992’de imzalamis ve 23 Subat 1994 tarihinde onaylamstir. 3975 Sayili
Onay Kanunu 26 Subat 1994 giin ve 21861 Sayil1 Resmi Gazetede yaymlanmistir.

¢ Ayrica bkz. Soering v. Birlesik Krallik, ATHM Bagvuru No: 14038/88, T. 7 Temmuz 1989; Chahal v. Birlesik
Krallik, ATHM Basvuru No: 70/1995/576/662, T. 15 Kasim 1996.
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sinirdist edilen ile beraber diger bir iilkeye yerleserek ortak bir aile yagsamina devam edecegi
durumda, aile yasantis1 bozulmus sayilmaz (Eksi, 2008: 2815).

13. madde ise S6zlesmede taninmis hak ve yiikiimliiliklerin ihlali durumunda bireylere,
ihlal resmi gorev ifa edenler tarafindan gorev sirasinda dahi yapilmis olsa, ulusal makamlara
miiracaat hakki tammaktadir (Ozkerim-Giiner, 2016: 216). Hakkinda simirdist karari
verilen kimse, kural olarak 6. maddeye bagvuramazken, 13. maddenin sagladig1 korumadan
yararlanabilir. 13. maddenin ihlali iddias1 S6zlesmedeki diger hak veya haklarla ilintili olarak
basvuru konusu yapilabilit”. AIHM, sinirdis1 kararina kars1 basvurulacak etkili bir bagvuru

yolunun bulunmamasimin 13. maddeyi ihlal edecegi sonucuna varmistir®.

Ek olarak, AIHS madde 14 kapsaminda ayrimcilik yasagi, Sozlesme kapsamindaki haklar
ilgilendiren her islemde oldugu gibi sinirdist islemlerinde de géz oniinde bulundurulmasi

gereken bir ilke olarak zikredilmelidir.

Soézlesme kapsaminda agik bir sinirdigt hitkmii bulunmamakla beraber 1952 yilinda
yiriirliige giren 4 No’lu Protokol 3 ve 4. maddeleri, sinirdist iglemi hakkinda agik hiikiim
getirmektedir (Dogan, 2020: 119; Eksi, 2018: 105). Sézlesme 3. maddesi vatandasin sinirdisi
edilemeyecegini diizenlerken 4. madde yabancilarin sinirdisi edilmesine iligkindir. Maddede

yabancilari toplu halde sinirdisi etme yasaklanmuistir.

S6z konusu madde, geri gondermeme ilkesine (geri génderme yasagina)’ iliskindir.
Bu kapsamda AIHM, siginma miiracaati gerceklestiren kisilerin toplu olarak smirdist
edilemeyecegini, kisilerin bagvurularinin bireysel ve objektif sekilde ele alinmasi
zorunlulugunu, aksi durumda Protokol 4. maddenin ihlalinin olusacaginm'® ongérmektedir
(Ozkerim-Giiner, 2016: 234).

Son olarak ATHS’e ek 7 No’lu Protokol' 1. maddesi, yabancilarin smirdis1 usuliinii
diizenlemektedir (Eksi, 2018: 105-106). Madde hiikmiince, taraf devletler topraklarinda
mevzuata uygun sekilde oturan yabanci, mevzuata gore alinan bir karar olmaksizin sinirdisgt
edilemez. Siirdis1 karart alinmast durumunda ilgilinin, sinirdis1 kararia karsi gerekgeler

sunabilmesine, durumun yeniden incelenmesine, bu amagla yetkililer huzurunda temsiline

7 Klass ve Digerleri v. Almanya, ATHM Basvuru No. 5029/71, T: 06 Eyliil 1978.

8 Tehrani ve Digerleri v. Tiirkiye, ATHM Basvuru No. 32940/08, 41626/08, 43616/08, T: 13 Nisan 2010.

?YUKK m. 4 — Geri Gonderme Yasagi:
“Bu Kanun kapsamindaki hi¢ kimse, iskenceye, insanlik dis1 ya da onur kirici ceza veya muameleye tabi
tutulacagi veya irki, dini, tabiiyeti, belli bir toplumsal gruba mensubiyeti veya siyasi fikirleri dolayisiyla
hayatinin veya hiirriyetinin tehdit altinda bulunacagi bir yere gonderilemez.”

1 Henning Becker v. Danimarka, AIHK Basvuru No. 7011/75, T: 3 Ekim 1975.

' RG, T. 08.04.2016, Sy. 29678.
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izin verilir. Ancak 2. fikra, kamu diizeni ve ulusal giivenlik gerektirdiginde, yabancinin, bu

haklar kullanilmaksizin sinirdisi edilebilecegini dngérmektedir.
¢. YUKK Cercevesinde Yabancilarin Sinirdis1 Edilmesi

YUKK kapsaminda, yabancilar, sinirdigt etme karart ile menge iilkesine veya transit

gidecegi iilke ya da tigiincii bir tilkeye sinirdist edilebilir. (YUKK m. 52)

YUKK vyiirtirlige girinceye kadar sinir dist kurumu farkli kanunlarda diizenlenmekteydi.
2004 tarih ve 5237 sayili Tiirk Ceza Kanunu'? (TCK) m. 59 “smirdig1 etme” hikkmii gibi,
istisnaen bazi kanunlarda sinirdig1 hitkkiimleri yer almaktaydi (Dogan, 2020: 121). YUKK 52
vd. maddeleri diizenlemesi ise genel sinirdist hiitkiimleri tesis etmektedir.

YUKK madde 54, sinirdist sebeplerini kapsamli sekilde diizenlemektedir:

a) TCKm. 59 ger¢evesinde “isledigi su¢ nedeniyle hapis cezasina mahkum edilen” ve

siirdist edilmesi gerektigi degerlendirilen yabancilar,

b)  Terdr orgiitli yonetici, iiye, destekleyicisi veya ¢ikar amagli su¢ 6rgiitii yoneticisi,

iiyesi veya destekleyicisi olanlar,

c) Tirkiye’ye giris, vize ve ikamet izinleri i¢in gergek disi bilgi ve sahte belge kullanan

yabancilar,
d) Tirkiye’de kaldig siirede gecimini gayrimesru yollardan saglayanlar,

e)  Kamu diizeni veya kamu giivenligi ya da kamu saglig1 agisindan tehdit olugturdugu

degerlendirilenler,
f)  Vize veya vize muafiyeti siiresini on giinden fazla asanlar veya vizesi iptal edilenler,

g) Ikamet izinleri iptal edilenler ile ikamet izni bulunup da siiresinin sona ermesinden

itibaren kabul edilebilir gerekcesi olmadan ikamet izni siiresini on giinden fazla ihlal edenler,
h)  Calisma izni olmadan c¢alistig1 tespit edilmis kisiler,

1) Tiirk yasal giris ve ¢ikis hiikiimlerini ihlal eden ya da bu hiikiimleri ihlale tesebbiis

edenler,

2RG, T: 12/10/2004 Sy :25611.
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j)  Hakkinda Tiirkiye’ye giris yasagi bulunmasima ragmen Tiirkiye’ye geldigi tespit

edilen yabancilar,

k)  Uluslararasi koruma bagvurusu reddedilen, uluslararast korumadan harigte tutulan,
basvurusu kabul edilemez olarak degerlendirilen, bagvurusunu geri ¢eken, basvurusu geri
¢ekilmis sayilan, uluslararasi koruma statiileri sona eren veya iptal edilenlerden haklarinda
verilen son karardan sonra YUKK’un diger hiikiimlerine gore Tiirkiye’de kalma hakk:

bulunmayanlar,

1) Ikamet izni uzatma basvurular1 reddedilip, on giin icinde Tiirkiye’den cikis

yapmayan kisiler,

m) Uluslararasi kurum ve kuruluslar tarafindan tanimlanan terdr orgiitleriyle iliskili

oldugu degerlendirilen yabancilar.

Sinirdist i¢in sayilan kanuni sartlari tagimalarina ragmen, uluslararasi koruma basvuru
sahibi veya uluslararast koruma statiisii sahibi yabancilar, ancak sinirlt sebeplerle sinirdigi
edilebilir:

(1) Teror orgiitii yoneticisi, Uyesi, destekleyicisi veya ¢ikar amagli sug orgiitii yoneticisi,

iiyesi veya destekleyicisi olmalari,
(2) Kamu diizeni veya kamu giivenligi ya da kamu sagligi acisindan tehdit olusturmalari,

(3) Uluslararas1 kurum ve kuruluslar tarafindan tanimlanan terér orgitleriyle iliskili
oldugu degerlendirilmeleri durumunda uluslararasi koruma islemlerinin her asamasinda
sinirdigt edilebilirler. (YUKK m. 54/2)

Uluslararasi koruma bagvuru sahibi veya uluslararasi koruma statiisii sahibi yabancilar
bakimindan, YUKK m. 54/2°de 1. fikradan farkli olarak idareye takdir hakki verildigi
goriilmektedir (Celikel ve Oztekin-Gelgel, 2020: 130). Ayrica YUKK m. 53/3 uyarinca,
koruma basvuru sahibi veya uluslararast koruma statiisii sahibi yabancilar veya yasal
temsilcisi ya da avukati, sinir dis1 etme kararma karsi, kararin tebliginden itibaren yedi
giin icinde idare mahkemesine bagvurabilir. Dava agilmasi halinde, kural olarak, dava
sonuglanana kadar smirdist islemi yerine getirilmeyecektir. Ancak Aralik 2019 degisikligi

oncesi yukarida anilan i¢ sebebe binaen alinmis sinirdisi kararlart bakimindan dava agilmasi

13676 say1lit KHK m. 35 ile eklenmistir. (RG, T. 29.10.2016, Sy. 29872) Bkz. asagida; “Anayasa Mahkemesi Icti-

hatlarinin Siirdis1 Kararlarina Etkisi”’; 7196 sayili Bazi Kanunlarda ve 375 Sayili Kanun Hitkmiinde Kararnamede
Degisiklik yapilmasina Dair Kanun, RG, Sy: 30988, T: 24.12.2019.
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yiirlitmeyi durdurmamaktaydi. Ancak degisiklik sonrast 7296 sayili Kanun 74. Maddesi ile,
“54’iincli maddenin birinci fikrasinin (b), (d) ve (k) bentleri ile ikinci fikras1 kapsamindakiler

harig,” ibaresi madde metninden ¢ikarilmigtir'.

Uluslararas1 koruma bagvuru sahibi veya statii sahiplerinin sinirdisi iglemlerine dair
hiikkiimler uygulanirken, daima geri gonderme yasagmin (YUKK m. 4) gbéz Oniinde
bulundurulmasi gerekmektedir (Celikel ve Oztekin-Gelgel: 130).

YUKK m. 54’te uluslararast koruma basvurusu ve statii sahipleri bakimindan getirilen
korumalar bakimindan, gegici koruma statiisii sahipleri kapsam dist birakilmaktadir. Gegici
Koruma Yonetmeligi'* (GKY) 8. maddesinde sinirdigi kararina dair bir hiikiim yer almamakta,
Yonetmelik 8 ve 14. maddelerinde, yalnizca, gegici koruma kapsami diginda birakilan veya
gecici koruma statiisli sona eren yabancilarin Tiirkiye’den ¢ikis yapmalarinin esas oldugu ve
iilkelerine doniislerinin saglanacagindan bahsedilmistir. Ancak bu ¢ikig ve doniisiin usul ve
sartlar1 ongoriilmemistir (Celikel ve Oztekin-Gelgel, 2020: 131).

Sinirdist Kararmin Uygulanmasi ve Sinirdis1 Usulii

A. Smmirdis1 Edilemeyecek Yabancilar

Kanun, baz1 yabancilarin smirdisi edilemeyecegini hitkme baglamistir. Bunlardan ilki
vatansizlardir. Vatansizlar, kamu diizeni ve kamu giivenligi agisindan ciddi tehdit olusturmadig1
siirece sinirdig1 edilemez. (YUKK m. 51/1-b)

YUKK m. 55, diger bazi yabancilarin da siirdist edilemeyecegini hiikme baglamaktadir:

“a) Sinir dis1 edilecegi iilkede 6liim cezasina, iskenceye, insanlik dist ya da onur kirici ceza

veya muameleye maruz kalacagi konusunda ciddi emare bulunanlar,
b) Ciddi saglik sorunlari, yas ve hamilelik durumu nedeniyle seyahat etmesi riskli goriilenler,

c¢) Hayati tehlike arz eden hastaliklari igin tedavisi devam etmekte iken sinir dig1 edilecegi

iilkede tedavi imkani1 bulunmayanlar,
¢) Magdur destek siirecinden yararlanmakta olan insan ticareti magdurlari,

d) Tedavileri tamamlanincaya kadar, psikolojik, fiziksel veya cinsel siddet magdurlar1.”

“RG, T. 22.10.2014, Sy. 29153.
B RG, T. 17.03.2016, Sy. 29656.
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Siirdigi etmeye engel haller, her bir yabanci igin bagimsiz olarak degerlendirilir.
Hakkinda sinirdis1 karari verilecek yabancilara, belli bir adreste ikamet etmeleri, istenilen
sekil ve siirelerde bildirimde bulunmalari seklinde bir kisim tedbirler uydulanabilir. (YUKK
m. 55/2)

Ek olarak, YUKK Uygulama Yonetmeligi”® (YUKKUY) 52. maddesinde sayilan
yabancilar hakkinda da smirdisi karar1 alinamaz. Bunlar:

a) Vize, vize muafiyeti ve ikamet iznine iligkin yiikiimliiliiklerini ihlal eden
yabancilardan, belirli siire i¢erisinde Tiirkiye’den ¢ikis yapmak iizere kendiliginden, gonillii
olarak sinir kapilarina gelenler,

b) Uluslararas1 Koruma Basvurusunu geri ¢eken veya ¢ekmis sayilan yabancilardan;
dava hakkindan feragat eden ve goniillii olarak iilkesine déonmek isteyen veya YUKK’un
diger hiikiimlerine gore iilkede kalma hakk: bulunanlar,

c) Mahkeme tarafindan haklarinda kesin karar verilinceye kadar, uluslararas1 koruma
basvuru sahiplerinden; kabul edilemez bagvuru ve hizlandirilmis degerlendirme kapsaminda

yargi yoluna bagvuranlardir.

Yabancinin bu hiikiimler kapsamina girip girmeyecegi her somut olay 6zelligine gore ve
her yabanct igin ayri ayr1 degerlendirilir (Celikel ve Oztekin-Gelgel, 2020: 134).

B. Simirdisa Usulii

Hakkinda sinirdist karari alinanlar, sinirdist kararinda belirtilmek sartiyla iilkeyi terke
davet edilirler. Terke davette, ilgiliye on bes giinden az olmayacak otuz giinden fazla
olmayacak bir siire verilir. (YUKK m. 56/1) YUKK m. 56/1 ve YUKKUY m. 58/1, terke
davet i¢in siire taninmayacak yabancilar1 belirlemistir. Kagma ve kaybolma tehlikesi olanlar
ile kanuni giris ve ¢ikig normlarimni ihlal edenler, sahte belge kullananlar, asilsiz belgelerle
ikamet izni almay1 deneyen veya bu sekilde ikamet izni aldigi tespit edilen kisiler ile kamu
diizeni, kamu giivenligi veya kamu sagligi agisindan tehdit teskil edenlere lilkeyi terk igin

siire verilmez.

Ulkeyi terk icin siire verilen kisilere harca tabi olmayan “cikis izin belgesi” verilir.
Yabanci, verilen siirede ¢ikis yapmazsa, valilerce ilgili i¢in idari gozetim karart alinir ve
siirdis1 islemleri geri gonderme merkezlerince yapilir. Ulkeyi terke davet edilen kisiler,
iilkeden c¢ikmak icin giris ¢ikis kapilarina vardiklarinda, verilen siireye bakilmaksizin
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cikiglart saglanacaktir. (YUKKUY m. 58) Tiirkiye’yi terke davet edilen yabancinin, verilen
siirede ¢ikis yapmast halinde, yabanci hakkinda iilkeye giris yasagina karar verilmeyebilir.
(YUKK m. 9/5)

C. idari Gozetim ve Usulii

Hakkinda smirdis1 karar1 alinmis bazi yabancilar hakkinda siirdist edilmek tizere idari
gozetim karari almabilir. YUKK m. 57 ve YUKKUY m. 58/2 uyarinca idari gozetim karari
su yabancilar i¢in alinmaktadir:

a) Kagma ve kaybolma riski olanlar,

b)  Yasal giris veya cikis kurallarini ihlal edenler,

c) Sahte ve asilsiz belge kullananlar,

d) Kabul edilebilir mazereti olmaksizin iilkeden ¢ikmalar1 i¢in belirlenen siire i¢inde

¢ikis yapmayan,
e) Kamu diizeni, glivenligi ve saglig1 acisindan ciddi tehdit olusturan ve,

f)  Tirkiye’yi terke davet edilerek, ¢ikis izin belgesine ragmen, verilen siirede kabul

edilebilir mazereti olmaksizin ¢ikig yapmayanlar.

Karar, Valilikler tarafindan alimmaktadir. Hakkinda idari gdzetim karart alinmis olan
kisiler, yakalanma veya muhafaza yapan kolluk birimlerince geri génderme merkezlerine
nakledilir. (YUKK m. 57/2)

Anayasa Mahkemesi I¢ctihatlarimin Simirdisi Kararlarina Etkisi
A. Anayasal Denetim ve Simirdis: islemleri
Anayasa madde 23, vatandagin sinirdis1 edilemeyecegi ve yurda girme hakkindan yoksun

birakilamayacagint dngérmektedir. Bu nedenle sinirdisi islemleri yalnizca yabancilara karsi

uygulanan idari yaptirimlardir.
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Sinirdigi islemleri, yabancilarin temel hak ve ozgiirliiklerini ilgilendirmekte olup bu
baglamda Anayasa m. 16’daki glivenceden yararlanirlar. Buna gore, yabancilarin temel hak
ve Ozgiirliikkleri, milletleraras1 hukuk korumasina uygun sekilde kanunla sinirlanabilecektir.

Ayrica sinirlamanin milletlerarast hukuka uygun olmasi gerekmektedir (Eksi, 2018: 106).

Sinirdigi islemleri aleyhine idari yargt merciinde agilan davalarda ilk derece mahkemesinin
kanuni yetkisi, hukuka uygunluk ile sinirli olup, hukuka uygun olarak tespit edilen ve
kesinlesen sinirdigi etme islemi hakkinda bireysel bagvuru yapilmasi halinde artik temel
haklar ve 6zgtirliiklerin ihlaline iliskin inceleme yapilacaktir (Yilmazoglu, 2015: 911).

Bireysel bagvuru yolunun uygulanmaya baslandigi giinden bu yana say1 ve tiirii siirekli
artis gosteren bireysel basvurular arasinda siirdisi iglemlerine dair Anayasa Mahkemesi

uygulamasi da giinden giine artmaktadir.

Anayasa Mahkemesi Ictiiziigii madde 73’e gore, ilgilinin hayatina ya da maddi veya
manevi biitinliigiine karsi ciddi bir tehdit bulundugunun anlasilmasi halinde gerekli
tedbirlere karar verilebilecektir. 676 sayili KHK kabuliinden 6nce, Mahkemenin tedbir karar1
vermesi, ancak idare mahkemesinde sinirdisi kararina itiraz yolunun tiiketilmesinden sonra
s0z konusu olabilmekteydi. YUKK m. 53/3 hiikmiine gore, itiraz siireci sonuglanana dek
sinirdig1 kararmin uygulanmasi miimkiin degildir. Bu sebeple Mahkeme, kisi bakimindan
ciddi bir tehlike olmadigma hitkmetmek suretiyle tedbir talebini reddediyordu. Ancak 676
sayili KHK sonrasinda, YUKK m. 54/1-b,d,k bentlerindeki sebeplerle haklarinda sinirdigi
karar1 alinan yabancilar i¢in, itirazin otomatik askiya alic1 etkisi ortadan kalkmistir (Ovacik,
2020: 1052-1053)'¢. 2019 degisikligi sonrasi ise bu istisnai askiya alma durumunun ortadan
kalktig1 yukarida ifade edilmisti.

Sinirdist karar1 ekonomik, sosyal, politik yonleri olan bir islem olup, bu konuda Anayasa
Mahkemesine gerceklestirilen bireysel basvurularin tiimiiniin tedbir talepli sekilde yapildigi
goriilmektedir. Bu dogrultuda Anayasa Mahkemesi bu dosyalart ivedi ve oncelikli olarak
incelemektedir (Yilmazoglu, 2015: 912).

B. Anayasa Mahkemesi ictihatlar1 Cercevesinde Simirdisi islemleri

1. Tedbir Talepleri

Sinirdist islemlerine yonelik tedbir talebi de bulunan ilk bireysel basvuru ve ilk karar

16 Ayrica bkz. yukarida, “YUKK Cergevesinde Yabancilarin Sinirdigt Edilmesi”.
17 Anayasa Mahkemesi Ikinci Béliimiiniin 30.12.2013 Tarih ve Bagvuru No: 2013/1243 Sayili Karar1.
"8RG, T. 24.07.1950, Sy. 7564.
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Caceres kararidir'’. Karara konu olayda, ABD vatandas1 basvurucunun, esinin Ozbekistan
Islami Hareket ile iliskili bulundugu, catisma bolgeleri ile baglantili Cegen sahislara sahte
pasaport sagladigi, kisi adina tilkeye giris yasagi oldugu, 6biir yandan Tiirkiye’de kalmaya
devami durumunda farkli yollardan yurda giris yapma arayisi icerisine girecegi sonucuna
vartlmis; ardindan basvurucu i¢in de Tiirkiye’ye giris yasagi karar1 verilmesinde yarar oldugu
dogrultusunda alinan istihbarat esas alinarak, 04.09.2012 tarihinde bagvurucunun 15.07.1950
tarih ve 5682 say1li Pasaport Kanunu'®m. 8’e hitkkmiinde zikredilen “yurda girmesi yasaklanan
yabancilar” ger¢evesinde oldugu kabul edilmistir. Bu dogrultuda bagvurucu i¢in 15.07.1950
tarih ve miilga 5683 say1li Yabancilarin Tiirkiye’de Tkamet ve Seyahatleri Hakkinda Kanun
m. 19 hitkkmii geregince sinirdisi karar1 alinmgtir.

Bagvurucu, kararin iptali ile yiiriitmenin durdurulmas: talebiyle Ankara 1. Idare
Mahkemesin’de dava agmistir. Mahkeme, yiiriitmeyi durdurma talebini reddetmistir. Red
kararma iliskin ise Ankara Bolge Idare Mahkemesi’ne itiraz edilmis, ancak itiraz kabul

edilmemistir'’.

Ozbek basvurucu, karar geregi iilkeden ¢ikisi durumunda, hakkinda verilmis iilkeye giris
yasag1 sebebiyle tekrar girisinin miimkiin olmayacagini ifade etmektedir. Bagvurucunun, esi
siginmact oldugu ve seyahat belgesi olmadigi i¢in Birlesmis Milletler Miilteciler Yiiksek
Komiserligi (BMMYK)’nin giivenli {iglincli iilkeye ge¢igini saglamasina dek herhangi
sekilde yurtdisina ¢ikamayacagini ortaya koymustur. Anilan durumlarin bagvurucu ailesinin
tekrar birlesmesine imkan olmayacak bicimde dagilmasina sebep olacagmi belirtmis, soz
konusu durumun Anayasa m. 20 ve 41. Maddelerindeki haklarin ihlaline sebep oldugunu
iddia etmistir. Ek olarak, somut olayda idare Mahkemesi basvuru yolunun etkili nitelikte
bulunmadig1, durumun iadesi ve telafisi imkansiz bir zarara sebep olabilecegi net olmasina
ragmen yeterli inceleme ve degerlendirme olmaksizin yiiriitmenin durdurulmasi isteminin
kabul edilmedigi ileri siiriilmiistiir. Basvurucu, halin aciliyetine ragmen yiiriitmeyi durdurma
isteminin gereginden fazla stire igerisinde karara baglandigin1 da ekleyerek, tedbir karari
talebini beyan etmistir.

Anayasa Mahkemesi, 6ncelikle Anayasa m. 148/3 ile 2011 tarih ve 6216 sayili Kanun’un®
45. maddesinin 1. fikrasinda yer alan, herkesin, “Anayasada giivence altina alinmis temel hak
ve ozgiirliiklerinden, Avrupa Insan Haklar1 Sozlesmesi ve buna ek Tiirkiye’nin taraf oldugu
protokoller kapsamindaki herhangi birinin kamu giicii tarafindan, ihlal edildigi iddiasiyla
Anayasa Mahkemesine” basvurabilecegi hiikmiinii not etmistir. 6216 sayili Kanun’un m. 49/5
ve Anayasa Mahkemesi Ictiiziigii’niin “Tedbir karar1” baghigindaki 73. maddesine dayanarak,

19 Anayasa Mahkemesi Ikinci Béliimiiniin 30.12.2013 Tarih ve Bagvuru No: 2013/1243 Sayih Karari.
2 RG, T. 03/04/2011, Sy. 27894.
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kisinin hayatina yahut maddi veya manevi biitiinliigiine kars1 ciddi bir tehlikenin oldugunun
goriildiigii durumda, Anayasa Mahkemesi Bolimlerince, elzem goriilen tedbirlere, resen
veya talep sonucu olarak hiikmedilebilir. Mahkemeye gore, yasam ile maddi ve manevi
varliginin korunmasi hakki Anayasa’nin m. 17 ile giivence altina alinmis haklar oldugundan
tedbir hiikiimleri ger¢evesinde inceleme esnasinda s6z konusu haklarin ihlaline iliskin ciddi
bir tehlike olmas1 aranmalidir. Tedbir konusundaki yetki istisnaidir ve sadece bu kosullarin

varligt durumunda devreye girebilecektir.

Olayda, yiiriitmeyi durdurma istenmesine ragmen idari yargt mercilerince talep ve
talebe iligkin itiraz reddedilmistir. Anayasa Mahkemesi, kisinin yasami ya da maddi ve
manevi biitiinliigline karsi tehdit siiriiyor ise bu durum, anayasal haklara saygi ilkesi geregi,
Mahkemenin bu bagvurulart incelemesini gerektirir. Bu halde kisi, bireysel basvuru igin idari
davanin sona ermesini beklememelidir. Ek olarak, Mahkeme, yabancinin ABD vatandasi
olup, sadece belirli bir lilkeye sinirdist edilecegi yoniinde karar s6z konusu olmadigi, sinirdisi
durumunda diger bir iilkeye gecis yapabilecegini ifade etmistir. Yabancinin yasama ya da
maddi ve manevi varligini koruma ve geligtirme hakkina, sinirdisi sonrasi hayati tehlike veya
iskence, insanlik dis1 ya da asagilayict muameleye veya cezaya tabi olabilecegine dair ciddi

bir risk oldugu yoniinde iddiasi bulunmadigindan hareketle, tedbir talebini reddedilmistir.

Narmoteva kararinda?! ise, bagvurucu Tirkmenistanhidir. Siginma bagvurusunun reddini
iceren idari iglem sonrasi siir dist karari alinmistir. Ancak, iilkesinde ailevi baskiya maruz
kalacagi, Tiirkmenistan hukuk sistemi standartlarinin yiiksek diizeyde olmadigi, Ozbek
kokenli olusu nedeniyle ayrimciliga ve asagilanmaya maruz kaldigini iddia etmistir. Bunlara
ek olarak, Tlirkmenistan’dan Tiirkiye’ye gelen kadinlar i¢in fuhus yaptiklari seklinde yaygin
kanaat sebebiyle, geri gonderilme halinde aile ve toplumsal ¢evresince dislanma, iskence
ve kotli muameleye maruz kalma ile yasam hakki ihlali riski bulundugu sebeplerine dayali

tedbir talebi gergeklestirmistir.

Mahkeme, basvurucunun sinirdisi edilecegi lilkede yasam hakki veya igkence veya kot
bir muamele yasagi muhtemel ihlali iddialarmin asgari bir ciddiyet seviyesi tasimasini,
esasli gerekgeler ile desteklenmesini aramaktadir. Olayda ifade edilen risklerin ger¢ceklesme
ihtimalini gésteren somut ve ciddi veri ve bulgular bulunmadigi sonucuna vartlmistir. Kiginin
sinirdist uygulamasi ardindan diledigi tiglincii tilkeye gidebilecek olmasi ve Tiirkmenistan’1
tercih ettigi durumda yasami ya da maddi ve manevi varligina karsi ciddi bir risk olasiligi i¢in

esaslt bir gerekce bulunmadigindan, Mahkemece tedbir talebi reddedilmistir.

2! Anayasa Mahkemesi, ikinci Boliim, 6.9.2013 Tarih ve Bagvuru No:2013/6782 Sayili Karari.
22 Anayasa Mahkemesi, Birinci Boliim, 5.12.2014 Tarih ve Bagvuru No:2014/19023 sayili karari.
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Her iki karar da YUKK’un yirirlikye bulunmadigi ve etkin bir askiya alinma
mekanizmasi bulunmadigi doneme aittir. YUKK dénemine ait Cheishvili bagvurusuna®
konu olayda ise, yabanci, vatandasi oldugu Giircistan’a sinirdist edilirse, aile biitiinliigiiniin
bozulacagini ileri siirerek tedbir talebi yapmigtir. Mahkeme, bir giivenli iiciincii iilkeye ya da
Giircistan’a gitmesini dnleyen bir hal olmadigini, her iki olasilikta yasam hakk1 veya kisinin
maddi ve manevi biitiinliigiine kars1 ger¢ek ve ciddi bir risk yahut igkence ve kotii muamele

konusuna dair iddiasi bulunmadigi gerekgeleri ile tedbir talebinin reddine karar vermistir.

Boudraa karari, Anayasa Mahkemesi tarafindan sinirdig1 karar aleyhine tedbir talebinin
kabul edildigi ilk karardir®®. Basvurucu, tedbir talebine iligkin olarak, basvurucunun
Cezayir’de takip edildigi, arama yapildig1 ve yoklugunda ceza yargilamasinin devam ettigi,
sinirdist halinde 6liim cezasi hitkmii verilme ihtimali bulundugu, dolayisiyla yasam hakki
ve iskence ve kotii muamele yasagi ihlaline iliskin riskli durumda oldugunu ileri siirmiigtiir.
Kararda Mahkeme, ilgilinin Cezayir’e sinir dist uygulanmasi durumunda, orada, yasami ya
da maddi ve manevi varliginin riskli duruma gelecegine iliskin iddialarini ciddi bulmustur.
Esasa dair degerlendirmeye ge¢meden, bu asamada sartlari olustugundan, tedbir talebini

kabul etmistir.
2. Anayasa Mahkemesi Simirdisi ictihatlarinin Esas Yoniinden incelenmesi

Anayasa Mahkemesi’'nin 2015 tarihli K.A. karari, sinirdigt ve idari gozetim silirecinin
sebepleri ve isleyisi bakimmdan 6nemli bir karardir®*. Kararda basvurucu, sinirdisi kararina
kars1; 61diirme, iskence gérme, kotii muamele altinda bulundugu sebepleri ile itiraz etmektedir.
Ikinci olarak, geri génderme merkezi kosullarinm insan onuru ile bagdasmadig ve son olarak
idari gozetim kararinda kanundaki kosullarin uygulanmadig: itirazinda bulunmaktadir.
Mahkeme, bagvurucunun ilk iddiasini, magdur sifatinin yoklugu bakimindan reddetmistir.

Ikinci iddiasim ise Mahkeme, bagvurucunun idari gozetim gercevesinde kaldig
yerin Anayasa m. 17 ve 40. maddelerini ihlal edecek kosullarda oldugu sebebiyle hakli
bulmustur. Son iddiasini ise, Anayasa madde 19/ 3. fikrasinda “sinirdisi karari verilen kisinin
yakalanmas1 halleri” istisnasina dayanarak incelemistir. idari gozetim islemlerinin usuliine
uygun olup olmadig1 incelenmis, bagvurucuya geri gonderme merkezinde tutulacagina dair
bildirim yapilmadigi, kararin uygulanmasinin siirdiiriilmesi i¢in gereken kosullarin Valilik¢e
her ay tekrar incelenerek degerlendirilmedigi; bunlar yapilmis dahi olsa ilgili veya avukatina
bildirilmedigi; ayrica altt aylik idari gézetim siiresinin asildigi ancak uzatma sebebinin

bildirilmedigi tespit edilmistir. Ek olarak tiim bu siirecin diizglin islemesi yaninda idari

2 Anayasa Mahkemesi Birinci Boliim, T. 30.12.2013, Bagvuru No:2013/9673.
* Anayasa Mahkemesi, T. 11.11.2015, Bagvuru No: 2014/13044 Sayili Karar1.

54



Kaya / Anayasa Mahkemesi ictihatlari Cercevesinde Miilteci ve Siginmacilarin Sinirdisi Edilmesi

gbzetim kararmin yerinde olmasimin gerektigi not edilmistir. Sinirdist edilmesi miimkiin
olmayan basvurucunun idari gézetim altina alinmasi yerinde degildir. Anilan sebeplerle
Anayasa Mahkemesi, 19. madde ¢ergevesinde basvurucunun iddiasini kabul etmis, 6216

say1li Kanun madde 50 uyarinca kisiye tazminat 6denmesine hitkmetmistir.

676 sayili KHK ile YUKK m. 54’te yapilan degisiklik sonrasi, siirdisi kararina karsi
dava ag¢tig1 takdirde, m. 54/1-b,d,k bentlerindeki sebeplere binaen smirdis1 karar1 alindigi
durumlara 6zgli olmak {iizere, dava siirecinde smirdist kararmin icrast durmamaktaydi.
Buna iligkin Y.T. bagvurusunda® bagvurucu soz konusu diizenlemeye dayanilarak sinirdis
edilmistir. Bagvurucu, Tirk uyrugunda olup, iskence sebebiyle Tiirkiye’ye geldigini ve
islemin iptali icin idare mahkemesinde istemde bulundugu yiiriitmeyi durdurma talebinin,
kot muamele iddialarmin degerlendirilmeden siire asimi sebebiyle reddedildigini ifade
etmistir. Bu sebeple Anayasa madde 40°ta diizenlenen etkili bagvuru hakkinin ihlal edilmis

oldugu iddia edilmektedir.

Anayasa Mahkemesi, basvurucunun idare mahkemesindeki dava sonucunun ilgili
tarafindan beklenme imkani bulunmadigi ve davanin her asamasinda sinirdigi kararinin icrast
olasilig1 ile yiiz yilize oldugunu not ederek, s6z konusu idari davanin pratikte basar1 sansi
sunmadig1 i¢in etkili bir bagvuru yolu olmadigini kabul etmistir. Ancak bu sonucun, bizzat
kanun degisikliginden kaynaklandig1 sonucuna varmistir. Mahkeme, devamla degisikligin,
Anayasa Mahkemesi ictihatlari ile yasam hakki, kotii muamele yasagi ve etkili basvuru
hakkina uygun olmadigimni belirtmektedir. Mahkeme, 2018 tarihinde Anayasa Mahkemesi
f¢tiiziigii uyarmca pilot karar usuliiniin baslatilmasina karar verilmis ve somut olay dosyast
pilot dava olarak belirlenmistir. Bdylelikle birbirine benzer ihlal iddialarinin 6ncelikle idari
mercilerce ¢oziime kavusturulmasi ve yapisal sorunun giderilmesi amaglanmistir. Konuya
iliskin kanun hiikkmi yiiriirlikte oldugu durumda, yeniden yargilama ihlalin ¢oziimi
olmayacag1 i¢in, Anayasa Mahkemesince, yasama organinin, kanun hiikmiinii yeniden

gbzden gegirmesinin yararli olacagi sonucuna vartlmistir.

K.S. karar1 da*® , kotii muameleye maruz kalma ihtimali dolayisiyla, sinirdist kararina karsi
davanin islemin icrasini durdurmamasi sebebiyle, kotii muamele yasagi ile baglantili etkili
basvuru hakkimin ihlaline iliskindir. Mahkeme Y.T. kararina atifta bulunarak, kamu diizeni
veya giivenligi agisindan tehlike olusturacagi sonucuna varilan kisilerin siirdisi kararlarina
karst agilan davalarin icrayi resen durdurmamasi sebebiyle, kotii muamele yasagina bagl
olarak etkili bagvuru hakkimin kanundan kaynakli olarak ihlal edildigini hatirlatmaktadir.

Somut olayda yine bu ictihadi uygulamis ve kotii muamele yasaginin ihlal edildigini kabul

25 Anayasa Mahkemesi Genel Kurul, T. 30.05.2019, Bagvuru No: 2016/22418.
26 Anayasa Mahkemesi Birinci Boliim, T. 3.12.2020, Bagvuru No: 2017/29420.
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etmistir.

Ayrica telafisi miimkiin olmayan sinirdisi islemleri i¢in kotii muamele iddiasinda bulunan
kisiler bakimindan gegici durdurma kurumunun isletilmemesi ya da islemlerin yiiriitmesinin
durdurulma kararmin makul olmayan siire sonrasinda verilmesinin kotii muamele yasagiyla
baglantili etkili bagvuru hakkini ihlal edebilecegini belirtmektedir. Somut olayda islemin
durdurulmasmna iliskin kararmn bir buguk ayda verilmesi ve fiilen sinirdist igleminin
engellenmedigi; ayrica kotii muameleye iliskin iddialarinin detayli sekilde degerlendirilip

incelenmedigi sebepleri ile ihlal karar1 verilmistir.

Bu kararlar incelendiginde basvurucularin iddialarinin ve ihlal kararlarinin daha ¢ok
yasam hakki, igkence ve koti muamele yasagi ile etkili bagvuru hakkinda yogunlastigi

goriilmektedir.

2017 tarihli K.A. kararma? konu bagvuruda ise 2013 yilinda uluslararasi koruma
basvurusu yapmis olan basvurucu, hakkinda Tirkiye’ye giris yasagi ve smir dist karari
alinmasi sebebiyle “aile hayatina saygi hakkinin ihlal edildigini ileri stirmiistiir. Bagvuru
konusu olayda, 24.03.2016 tarihinde Interpol difiizyon kararma dayali olarak basvurucu
hakkinda YUKK m. 9 geregince G-87 kodu girilerek Tiirkiye’ye giris yasagi alinmis ve
basvurucuya bildirilmistir. Ayrica valilikge ilgili hakkinda iki ay sonra sinir dig1 karari
almmustir. Bagvurucu bir siire idari gdzetim alindiktan sonra serbest birakilmistir. Bagvurucu
giris yasag1 ve sinir dis1 kararina karsi idare mahkemesinde dava agmis ancak mahkemece
davalar1 reddedilmistir. Bu karara dayali olarak bagvurucunun daha 6nce yapmis oldugu
(2016/22584 sayili) bireysel basvuruda koétii muamele yasagiin ihlaline karar verilmis ve

yeniden yargilama yapilmasina hitkmedilmistir.

Bagvurucu, esiyle beraber on dort yildir Tiirkiye’de yasal olarak ikamet ettigini ve bes
cocugu bulundugunu, sinir dis1 edilmesi ve yurda giris yasaginin aile baglarimi koparacagini
belirtmektedir. Mahkeme, somut olayda bagvurucunun kardesi, esi ve ¢ocuklart ile Tiirkiye'de
yasadig1 gozetildiginde basvurucunun Tiirkiye'de giiclii ailevi baglarmin mevcut oldugu,
hakkinda yurda giris yasagi konulmasinin aile hayatina saygi hakkina miidahale teskil ettigi
kanaatine varmistir. Mahkeme, miidahalenin kanunilik ilkesine uygun ve mesru amag olarak
kamu diizeninin korunmasima yonelik oldugunu belirttikten sonra demokratik toplumun

gereklerine uygunluk veya 6lg¢iiliiliik agisindan incelemistir.

Bu kapsamda, yurda giris yasagi islemine iliskin yargilama siirecinde, idarenin sadece
istihbari bilgiler dogrultusunda islem tesis edildigine dair savunma yaptigi; uzun yillardir

Tirkiye’de ailesiyle beraber yasayan bagvurucuya dair kararlarin somut bilgi, olgu ve

27 Anayasa Mahkemesi Ikinci Boliim, T. 19.10.2021, Basvuru No: 2017/38596.
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belgelere dayandiginin ilgili kararlarda gosterilmedigi Mahkemece tespit edilmistir.
Bagvurucunun hangi gerekgelerle kamu giivenligini tehlikeye attiginin belirsiz oldugunun
iddia edilmesine ragmen, bu hususun idare mahkemesindeki siiregte dikkate alinmaksizin
davanin, davali idarenin ileri stirdiigii milli glivenlik argiimanryla reddedildigi belirtilmistir.
Anayasa Mahkemesi, idare mahkemesinin bagvurucunun hangi faaliyetlerinin kamu diizeni ve
giivenligi acisindan nasil ve ne derecede tehdit olusturduguna dair degerlendirme yapmadigini
not ettikten sonra; mahkemenin idari iglemin basgvurucunun aile hayat1 iizerinde doguracagi
etkiler ile mense iilkede var oldugu iddia edilen risklere iligkin arastirma ve degerlendirme
yapmadan karar verdigini belirtmistir. Bu hususlara dayanarak yargisal siiregteki kararlarin
gerekgeelerinin aile hayatina saygi hakk: baglaminda yeterli olmadig1 ve aile hayatina saygi

hakkin1 giivence altina alan Anayasa’nin 20. maddesinin ihlal edildigi sonucuna vartlmistir.

A.G. bagvurusu®, yine Tiirkiye’de yasal olarak ikamet eden bir yabancinin aile hayatina
saygt hakkimi degerlendirmekte olup yukaridaki karar ile benzer niteliktedir. Cegenistan
uyruklu bagvurucu, 2005 yilinda iilkesinde bir bomba sonucu bacagini kaybetmesi iizerine
iilkesinde Cecgenlere yonelik baski ve zuliimden kagmak iizere Tirkiye’ye gelmistir. Esi
ve cocuklart Tiirk vatandagligini kazanmig olup, basvurucu ikamet izni almistir. Ancak
30.03.2016 tarihinde, Atatirk Havalimani’nda g¢atisma bdlgeleriyle irtibati olabilecegi
siiphesi oldugu gerekgesiyle ifadeleri alinmig olup; hakkinda sinir dig1 ve idari gézetim karari
verilmis, ek olarak G-87 tahdit kodu olusturularak tilkeye giris yasagi konulmustur. Sinir disi
karar1 yargi karart ile iptal edilmekle beraber iilkeye giris yasagina iligkin dava reddedilmistir.
Mahkeme, basvurucunun iilkeye giris yasaginin ailesiyle goriismesini imkansiz hale
getirecegi baglaminda aile hayatina saygi hakki ihlali iddiasin1 degerlendirmis, ilk olarak
basvurunun yasal yollarla iilkeye giris yaptigin1 ve ikamet izni aldigim vurgulamistir.
Bagvurucunun 14 yildir Tiirkiye’de yasadigini, bagvurucunun ¢atigma bolgeleriyle baglantili
olabilecegine iligkin degerlendirmenin ise sadece havalimaninda yapilan miilakatta olusan
kanaate dayanip somut bilgi, olgu ve belgelere dayanmadigini belirtmistir. Mahkeme,
basvurucunun itirazlarina ragmen, idare mahkemesinin kamu diizeni ve giivenligi agisindan
nasil ve ne oranda bir tehdit olusturduguna dair degerlendirme yapilmadigini, aile hayatina
etkilerinin ise inceleme ve dengeleme konusu yapilmadigi, kararda yer verilen unsurlarin
bu dengelemeye elverisli olacak aciklikta olmadigini tespit etmektedir. Bu sebeplerle 20.

maddenin ihlaline karar vermektedir.

Bu kararlar goz oniinde bulunduruldugunda Anayasa Mahkemesi ictihatlarinda, sinir
dis1 kararlarinin ailenin biitlinliigii ve birliginin bozulmasi sonucunu dogurmasi durumunda
aile hayatina saygi hakkina miidahale olusturdugu ve hakkin ihlalini giindeme getirebilecegi
goriilmektedir. Ozellikle iilkede yasal olarak ikamet eden yabancilar acisindan ihlal

olasiligimin daha yiiksek oldugu goriilmektedir.

% Anayasa Mahkemesi Ikinci Boliim, T. 16.12.2020, Basvuru No: 2018/6143.
2 Anayasa Mahkemesi Ikinci Boliim, T. 9.12.2020, Bagvuru No: 2017/24261. 57
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Buna karsilik 2020 tarihli Majid Momtaz bagvurusunda® ise sinir dig1 karari nedeniyle aile
hayatina saygi hakkinin ihlal ediligi ileri stiriilmiistiir. Anilan kararda bagvurucu, uluslararasi
koruma veya gegici koruma statiisii sahibi olmayip, yasadisi gogmen olarak sinir digt
edilmesini sikdyet konusu yapmuistir. Yabanci uyruklu bagvurucu Tiirk vatandasiyla evli ve iki
cocuk babasi olup hakkinda resmi belgede sahtecilik sugu nedeniyle hapis cezasi verilmistir.
Bagvurucu, Tiirk vatandasi ile evli olusu ve ¢ocuklarinin Tiirkiye’de egitim gordiigiinden

dolay1 sinir dis1 edilmesi halinde aile birliginin bozulacagini gerekge gostermistir.

Mahkeme, oncelikle hayatina saygi hakkinin yalnizca vatandaslar1 degil yasal olarak
tilkede ikamet eden yabancilarin aile birliklerini de korudugunu ifade etmekle beraber ilkede
hukuka aykir1 olarak bulunan yabancilarin aile hayatinin bu giivenceden yararlanmasinin
sinirli kosullar altinda miimkiin oldugunu ifade etmistir. Mahkeme bu dogrultuda, iilkede
hukuka aykir1 sekilde bulunan yabancilar bakimmdan go¢ kontrolii, kamu diizeni ve
giivenliginin korunmasi i¢in gerekli tedbirlerin alinmasi i¢in aile hayatina saygi hakkinin
sinirlandirilmasinda devletlerin daha genis takdir yetkisi bulundugunu vurgulamistir.
Mahkeme, bagvurucunun otuz yildir Tiirkiye’de yasal olmayan sekilde ikamet ettigini, Tiirk
vatandast ile evli olmasina ragmen bu ikametini hukuka uygun hale getirecek hukuki yollar1
izlemedigini, sahte kimlik ve seyahat belgeleri gibi sahte belgeleri diizenlemek dolayisiyla
sahtecilik suclarini isledigini not etmistir. Bu olgulardan hareketle, kamu makamlarinin,
olayda sinir dig1 kararinda kamu diizeni ve giivenliginin korunmasi amact daha agir basmasi
sebebiyle, sinir dis1 kararinda takdir yetkilerinin sinirlarin1 asmadiklar: sonucuna varmustir.
Bu baglamda Yiiksek Mahkeme, basvurucunun Tiirkiye diginda ailesiyle birlikte yasamasinin
ontinde ciddi engeller bulunduguna dair somut bilgi ve bulgular tespit edilmedigine dayanarak
sadece ailesinin Tirkiye’de yasamasinin sinir digi etme islemine engel olusturmayacaginin
vurgulamistir. Anilan sebeplerle Mahkeme, kamu diizeni ve giivenligi acisindan tehlike
olusturan bagvurucunun, eylemleri sebebiyle sinir digt edilmesinin aile hayatina miidahale
icin yeterli bir temel olusturdugu ve aile hayatina saygi hakkini ihlal etmedigi sonucuna

varmistir.

Bu kararin ilgilisi uluslararast korumadan yararlanmamakla beraber, aile hayatina
saygl hakkinmn smir disi islemlerinde miidahale esigi hakkinda yol gosterici bir karar
olmaktadir. Yukaridaki iki kararin aksine bagvurucunun yasadisi go¢man olarak tilkede uzun
siire bulunmasi ve islemis oldugu suglar sebebiyle aile birligini bozacak sekilde sinirdisi
edilmesinin ihlal olusturmayacag1 sonucuna varilmistir.

Sonug¢

Sinirdisi islemleri, Tiirk Hukukunda YUKK m. 52 vd. hiikiimleri kapsaminda diizenlenmis
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olup, kisinin mense {ilkesi veya diger bir iilkeye gonderilmesini ifade eder. Sinirdisi islemleri,
idari tasarruflarla alinmis olmakla birlikte temel hak ve 6zgiirliiklere miidahale teskil eden

islemlerdir.

1982 Anayasasi, temel hak ve 6zgiirliiklerin korunmasi agisindan yabanci ve vatandasin
esitligi prensibini benimsemektedir. Anayasa ile tanimlanmis hak ve 6zgiirliiklerinin ihlali s6z
konusu olan her bireyin, bu ihlale kars1 gecikmeksizin yetkili makamlara bagvuru olanaginin

bulunmasini talep imkanina sahiptir. (Anayasa m. 40)

Yabancilar i¢in Anayasa madde 16, temel hak ve Ozgiirliiklerin ancak kanunla ve
milletlerarasi hukuka uygun sekilde sinirlanabilecegini ongérmektedir. Bu dogrultuda,
sinirdist isleminin Anayasa m. 17°de temin edilen yasama, maddi ve manevi varligimi
gelistirme hakki, kisi 6zgiirliigii ve giivenligi hakkini iceren Anayasa madde 19, aile yasamina
sayg1 hakkini iceren madde 20 ve yerlesme ve seyahat 6zgiirliigiinii iceren madde 23’e uygun
olmasi gerekmektedir. 16. madde hiikmii, yabancilar agisindan genel bir sinirlama hitkmiidiir.
Ayrica, tilkesindeki baski ve zuliimden kagarak siginma ve iltica talebiyle Tiirkiye’ye gelen
yabancilar i¢in yasam hakki ve iskence, kotii ve insanlik dist muamele veya ceza yasagi

kapsaminda ihlal giindeme gelebilir.

2010 tarihli ve 5982 sayili Kanun ile Anayasa’ya aykirilik sikayeti bagvuru yollarina
ek olarak, Anayasal hak ve oOzgiirliiklerin ihlali kapsamindaki sikayetler i¢in “bireysel
bagvuru” yolu getirilmistir. YUKK sisteminin yeni oturmaya basladigi donemlerde sinirdist
konusundaki istisna hiikiimleri ve sinirdisi isleminin uygulanmasina iliskin engeller, sinirdisi
hiikkiimlerinin idare ve kolluk tarafindan dogru sekilde uygulanmamasina sebep olmustur.
Bu sebeple YUKK kapsaminda alinan sinirdist kararlari ilk donemlerinde siklikla bireysel

basvuru konusu edilmistir.

Sinirdis1 konusunda yapilan bireysel bagvurulart genel olarak tedbir talepli olmaktadir.
Anayasa Mahkemesi, tedbir taleplerini ve ihlal taleplerini degerlendirirken, ¢ogunlukla,
kisinin sinirdisi isleminin uygulanmasinin, onun yagam hakki ve igkence, kotii veya insanlik

dist muamele veya ceza yasagini ihlal etme potansiyeline gore degerlendirme yapmaktadir.

Anayasa Mahkemesi, sinirdisi ictihatlar1 incelendiginde, yasam hakki ve kdtii muamele
yasagl ile baglantili olarak etkili basvuru hakkimin siklikla sikayet konusu edildigi
goriilmektedir. Mahkeme, kamu diizeni veya giivenligi a¢isindan tehlike olusturacagi
sonucuna varilan kigilerin smirdist islemlerine karsi actiklari davalarin icrayr resen
durdurmamasinin, kotii muamele yasagina bagli olarak etkili bagvuru hakkinin kanundan
kaynakli olarak ihlal edildigi ictihadini benimsemektedir. Bu dogrultuda kanuni eksikliklere
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dikkat ¢ekilmekle beraber, kotii muamele iddialarinin ayrintili sekilde incelenmesi geregini
vurgulamaktadir. Ek olarak, smirdist islemlerinde, telafisi imkansiz durumlarin 6niine
geemek amaciyla, yiiriitmenin durdurulmasi kararlarimin isler olmamasi veya uzun siireler
sonunda verilmesinin etkili bagvuru hakkinin degerlerini korumak icin yeterli olmadigin
ifade etmektedir.

Sinirdisiislemine iliskin YUKK m. 53/3, sinirdisi kararina kargi kanun yolu 6ngérmektedir.
Ancak tek bagina kanun yolu 6ngoriilmiis olmast bu yolun etkili bir yol oldugu anlamina
gelmez. Taraflara, siirdisi kararinin hukuka uygunlugunu degerlendirilebilmesi igin
savunma hakki taninmalidir. Anayasa Mahkemesi, YUKK m. 53/3 kapsaminda sinir dist
kararlart i¢in 6ngoriilmiis yargt yolunun, sinirdisi kararinin icrasinin ertelenmesi agisindan
sinirlayict nitelikte olmasi sebebiyle Anayasa m. 40 kapsaminda etkili bir bagvuru yolu
olarak goérmemistir. YUKK m. 53/3’te yapilan sinirlama sonrasinda Y.T. bagvurusu pilot
karar olarak segilerek, yasama organindan bu yapisal sorunu gidermesi i¢in tedbir almasini
istemektedir. Yasama organi yapisal sorunu giderinceye kadar bir yil siireyle ayni sebepten
ihlal incelemelerini ertelemistir. Aralik 2019°da yukarida deginildigi lizere bu dogrultuda
yasal degisiklik yapilmistir.

Yasama organinca gerekli tedbirlerin alinmamasi, benzer nitelikte ihlal ve magduriyetlerin
yasanmasina sebep olacak; Anayasa m. 40 kapsaminda etkili bagvuru hakki ihlallerinin
gitgide artmasina sebebiyet verecektir. Pilot kararin asil amaci benzer bagvurularin ihlalle
karsilasmasini onlemek i¢in idari merciler tarafindan sorunun ¢éziime kavusturulmasidir.

Boylelikle ihlalin kaynag1 ortadan kaldirilmis olacaktir.

Anayasa Mahkemesinin idari gozetim kararlar1 ve idari gézetim kosullarina dair yaptigi
tespitler de 6nem arz etmektedir. YUKK m. 54 kapsaminda hakkinda sinirdisi karart alinan
kisilerden, YUKK’un 57. maddesi 2. fikrasi kapsamindaki yabancilar hakkinda wvalilik
tarafindan idari gézetim karari alinacagi veya idari gozetime alternatif yiikiimliiliik getirilecegi

ongoriilmiistiir. Idari gozetim karar1 alinan kisi geri gonderme merkezinde tutulur.

Idari gbzetim kararlar1 Mahkemece geri génderme merkezlerindeki kosullar agisindan
kotii veya insanlik dist muamele yasagiin ihlaline konu olmustur. Mahkeme, 2015 tarihli
K.A. bagvurusunda, geri gonderme merkezlerindeki kosullarin insan onuru ile bagdasmadigi
gerekgesiyle ihlal karar1 vermistir. Ayrica, hakkinda sinirdisi karari alinamayacak kisinin idari
gbzetim altinda tutulmasmin madde 19 kapsaminda kisi 6zgiirligi ve giivenligi hakkinin

ihlalini teskil ettigine karar vermistir.

Onceden deginildigi iizere, 676 sayil1 KHK ile YUKK m. 54’te yapilan degisiklik sonrast,

Y.T. kararinda, bagvurucu s6z konusu diizenlemeye dayanilarak smirdisi edilmis; iskence
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sebebiyle Tiirkiye’ye geldigi ve islemin iptali i¢in idare mahkemesinde istemde bulundugu
ylrlitmeyi durdurma talebinin, kot muamele iddialar1 degerlendirilmeden siire agimi
sebebiyle reddedildigi temelinde etkili bagvuru hakki ve iskence yasagi sebebiyle sikayet
konusu yapmigtir. Mahkeme, basvurucunun idare mahkemesindeki dava sonucunun ilgili
tarafindan beklenme imkani bulunmadigi ve davanin her asamasinda sinirdigi kararinin icrast
olasilig1 ile yiiz yiize oldugu dolayisiyla bu iddiay1 yerinde bulmustur. K.S. kararinda da kot
muameleye maruz kalma ihtimali dolayisiyla, kamu diizeni veya giivenligi agisindan tehlike
olugturan kigiler i¢in alinmis siirdis1 kararina karsi davanin iglemin icrasini durdurmamasi
sebebiyle, kotii muamele yasaginin ihlali ile bu yasakla baglantili olarak etkili bagvuru

hakkinin ihlaline karar verilmistir.

K.A. ve A.G. bagvurularinda da Tiirkiye’ye giris yasagi ve sinir dist karart alinmasi
sebebiyle “aile hayatina saygi hakkinin” ihlal edildigine karar verilmistir. Bu kararlarda,
hem simirdist kararimin igerigi hem de sinirdist kararin “aile birliginin bozulmasima” yol
actigindan hareket edilmistir. Bu kararlarda basvurucularin yasal olarak Tiirkiye’de kalmakta
olduklar1 vurgulanmakta ve boyle durumlarda idari makamlar ve idare mahkemelerinin
sinirdist kararlarinda aile hayatinin devami ve biitiinligiine iligkin iddialar1 degerlendirmesi

gerektigini ifade etmektedir.

Anilan 6rneklerde deginildigi iizere, Anayasa’da bir kismi mutlak nitelikte haklar1 teskil
eden haklarin smirdisi iglemlerinin sebepleri, uygulanis bicimleri ve sonuglart ile siklikla
ihlal edildigi goriilmektedir. Bu sebeple YUKK m. 52 vd. hiikiimlerinin hem genelde hem
de &zellikle uluslararast koruma ve gecici koruma statiisii sahipleri igin gelistirilmesi ve
detaylandirilmasi elzemdir. Bu dogrultuda Anayasa Mahkemesi ve Avrupa Insan Haklari
Sozlesmesi basta olmak {izere uluslararas: insan haklari drgiitlerine ait belge ve igtihatlarin
da goz oniinde bulundurulmasi, hak temelli bakis agisinin uygulamaya nasil yansidigimi
gormek suretiyle muhtemel ihlal iddialarin1 engelleyen diizenlemelerin yapilabilmesi icin

yol gosterici olacaktir.

Sinirdis1 kararlart uluslararasi koruma veya gegici koruma statiisii veya basvuru sahipleri
icin temel hak ve 6zgiirliiklere daha yogun sekilde miidahale etmektedir. Anayasa Mahkemesi
ictihatlar1 incelendiginde, siginmaci statiilerinden birine dayali olarak sinirdisi kararina karsi
bireysel bagvuru yapildiginda, cogu kez simirdisi karar1 kanuna uygun gibi goriinse bile, salt
sinirdig1 sebebiyle, geri gonderme yasaginin da temelini olusturan yasam hakki ve iskence,
kot muamele veya insanlik disi muamele yasaginin ihlali giindeme gelebilmektedir. Zira
siginmacinin sadece iilkesine gonderilmesi onu zuliim riski ile kars1 karstya birakmaktadir.
Siginmaci ve miilteciler agisindan sinirdigi kararlarinin diger yabancilar i¢in gecerli olan

temel haklar semsiyesinin daha etkili sekilde uygulanmasi gerekecektir.
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Kitap Tahlili

Gocmenler ve Miilteciler: Travma, Siirekli Yas, Onyargi

ve Sinir Psikolojisi

Migrants and Refugees: Trauma, Continuous Grief,

Prejudice and Border Psychology

Gizem Dik®

Volkan, Vamik (2017), Gd¢menler ve Miilteciler: Travma, Siirekli Yas, Onyargi ve Sinir
Psikolojisi, Pusula Yayevi, 1-152.

Gog ve gocmen krizi artan wrkcilikla beraber son donemlerde giindemde oldukca
genis bir yer kaplamaktadir. Her ne kadar taraflar bu olguyu yeni bir hadise/krizmis gibi
diisiinseler de esasinda go¢ milletlerin olusumunda ve idamesinde giiglii bir role sahiptir. Tlk
atalarimizin yeni yurt arayisi ile beraber Etiyopya’dan baslayan gé¢ macerasi, tarihin dogal
akisinda Latinleri Germenlerle, Tiirkler’i Ortadogu milletleriyle ve daha nicelerini baska
niceleriyle tanistirip yeni bir biitiin haline getiren bir doniistiiriicii gorevi gormiistiir. Fakat
belirtilmelidir ki bu siire¢ her zaman baris ve esenlik i¢erisinde ger¢eklesmemistir. Halklarin
“kendisi olmayan” karsisindaki korkusu birbirlerine karsi diismanca tutum ve davranislar
sergilemelerine yol agmistir. Mesele ekonomi, siyaset bilimi, sosyoloji gibi bir¢ok disiplin

tarafindan incelenebilecegi gibi psikolojik bir degerlendirmeye de ihtiya¢ duymaktadir.

Konu gogiin psikolojik boyutuna gelince Prof. Dr. Vamik D. Volkan akla gelecek dnemli
isimlerden biridir. Hem siyasal bilimler hem de psikoloji alanlarinda uzmanliga sahip olan
yazar, her iki alanin da altbasliginda yer alan gog ve iltica olgusunu incelerken uzun yillar

gogmenlerin yogun oldugu g¢atisma bolgelerinde bulunmus, bélgede bulunan insanlarin

* Gizem Dik, Ibn Haldun Universitesi, gizem.dik@ibnhaldun.edu.tr.
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tutum ve davranislarini incelemistir. 2002 yilina kadar Virginia iiniversitesinde ders veren
yazar, aym zamanda Politik Psikoloji, Oliimsiiz Atatiirk: Yasami ve I¢diinyasi, Kanbag::
Etnik Gururdan Etnik Terdre gibi dnemli eserlerin de sahibidir. Yazar, ¢atisma bolgelerinde

yiiriittiigii akademik ¢alismalar sebebiyle Nobel Odiilii’ne aday gosterilmistir.

Bu kitapta ise gb¢ ve gdgmenlik olgusu, psikanaliz kuramlariyla agiklanmaktadir. Bahsini
ettigimiz kitap sosyal bir meseleyi, go¢ ve iltica olgusunu, psikoloji perspektifinden sorulara
tabii tutar. On boliim, iki ayri kisimdan olusan bu kitap miilteci krizini genel ¢ergevesiyle ele
aldiktan sonra yetiskin gé¢menleri, ergenleri, cocuklar1 ayr1 ayr tartigarak géciin bu gruplar
icin nasil bir tecrilbe oldugunu agiklamaya calisir. En nihayetinde ise yazar gogmenler/
miilteciler ile yerli halk arasindaki iliskinin psikolojik temellerinin, “ben ve 6teki” anlayisinin
kurulan iligkide nasil bir neme sahip oldugunun altini gizer.

Yas, Goc ve Kaybedileni Unutma(Ma)K

Yazar go¢ olgusu ile yas tutma arasinda bir baglant1 kurarak gé¢menlerin ve miiltecilerin
yas tutma semptomlarmi gosterdiklerine isaret eder. Vatanlarindan ayrilan insanlarin
yakinlari1 kaybeden insanlarla ortak bir aciy1 ve 6zlemi tecriibe ettiklerini iddia eden
Volkan, bu tez iizerine derin bir analiz ortaya koyar. Yazar, yas iizerine temellendirmesini
Freud, Pollock, Lindermann gibi 6nemli isimlerin tez ve ¢aligmalari {izerine insa eder. Eser
icerisinde kavram, “yas tutma, bir bireyin, iliskili etkilerle ugrasma yogunlugunu kaybedene
kadar yitirilmis kisiler ya da seylerin imgelerini yogun bir bigimde igsel olarak gdzden
gecirmesini ifade eder” (Volkan, 2019: 30) diyerek tanimlanir. Bu siire¢te insanlar hem
sevilen kisi/nesneyi kaybetmenin acisini yasar hem de onlar1 geri getirmeye calisir. Ayni
zamanda yas siirecindeki bireyler bir sey yahut biri kaybolmusken hala yasiyor olmanin
sucluluk duygusunu da omuzlarinda tasirlar. Miiltecilik/gogmenlik mevzuuna bakildiginda
da bu duygu durumunun tespiti miimkiindiir. Yerinden edilen kisi bir yandan kaybettigi
topragin, derenin, ¢aymn 6zlemini duyarken diger yandan tiim bu kaybedislere ragmen hala
hayatta olmanin sugluluk duygusunu tasir.

Yas siirecinin sona ermesi i¢inse yitirilen kisinin veya nesnenin temsilinin artik geleceksiz
oldugu yas tutan tarafinca kabul edilmelidir. Yas stirecini bitiremeyen, yani yitirilen nesneyi
geleceksiz kilamayan insanlar da vardir; siirekli yas tutanlar. Bu kisiler kendilerini hayat
boyunca sonu olmayan yas siirecinin i¢inde bulurlar. Bu tip bir yas tutma halinin de ¢esitli
tezahiirleri mevcuttur. Bazen yas tutan kisinin belli basli nesneleri, hatta yasayan varliklari
adeta bir yas kasasi olarak kullandig1 goriiliir. Bu tip nesneler fotograf makinesi, tas, hatta
bir ¢ocuk bile olabilir. Babas1 vefat eden birinin babasinin kol saatini daima yaninda tagimasi
buna o6rnek olarak gosterilebilir. Volkan, bu tip nesneleri baglantt kurucu nesne olarak

isimlendirmektedir.
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Siirekli yas tutma hali ve baglanti kurucu nesne se¢imi miilteciler/gé¢menler arasinda
oldukca yaygindir. Kisiler normal kabul edilen yas siirecini tamamlayamadiklarindan hayatlari
boyunca kaybedilenin hiizniinii ve 6zlemini duyarlar. Volkan, danigsmanligini yaptig1 birgok
Uygur Tirk’tiniin gog ettikten yillar sonra dahi siirekli yas tutma belirtilerinden biri olan
“donuk riiyalar” gordiigiinii sdyler. Aynt zamanda bu kisiler yasadiklar1 hayati ve tilkelerini

kederli bir duygu durumu ile hatirlamaya devam ederler.

Baglanti kurucu nesne ise gd¢menler/miilteciler arasinda cesitlilik gostermektedir.
Ornegin, yazar kendisinin ABD’ye yerlestiginde fotograf albiimiinii nasil baglanti kurucu
nesne olarak segtiginden bahseder. Fotograf albiimii, kendisinin de isimlendirdigi gibi,
yazarin Amerika’ya gelmeden Onceki hayatini temsil etmektedir. Alblimi giivenli bir yere
koyarak saklamak yazarin yas siirecini digsallagtirmasina yardime1 olmustur. Kitapta verilen
diger orneklere baktigimizda ise gé¢menlerin/miiltecilerin zaman zaman ortak bir baglanti
kurucu nesne sectigini farkederiz. Ornegin, go¢ etmeye zorlanan Filistinlilerin anahtarlarin
hala koruduklar1 ve sakladiklar1 herkesge bilinir. Bu durum aslinda Filistinlilerin vatan kaybi1
karsisinda patolojik bir yas haline biiriindiiklerini, anahtarlarin ise baglant1 kurucu nesne

olarak secildigini gostermektedir.

Baglanti kurucu nesne segiminin kitaptaki en ilging &rnegi ise FKO’niin hayatini
kaybeden bir militaninin arkada biraktig1 kizi olsa gerek. Ucak korsani olan militan vefat
ettikten sonra kizi adeta bir Meryem figiiriine doniigmiistiir. Bir yandan gelecege dair zafer
umudunu simgeleyen geng kiz ayn1 zamanda safligin ve ulasilamazligin da sembolii olmustur.
FKO direnisgileri arasinda sihirli bir yer tutan kiz ise oynadig1 roliin farkindadir; kendisine
duyulan 6zlem ve hayranlik aslinda kaybedilen vatana, yani Filistine yonelik duygularin

yansimasidir.

Bunlara ek olarak belirtilmelidir ki baglant1 kurucu nesne se¢imi tam anlamryla avantaj ya
da dezavantaj olarak nitelendirilemez. Bireyler eger bu nesneleri uyum saglayici bir bicimde
kullanirsa yitirilen seyi geleceksiz kilabilir ve bdylece hayatina devam edebilir. Fakat bazi
durumlarda baglanti kurucu nesneyle olan iliski bireyin yeni yasama adaptasyon siirecini
baltalayabilecek kadar hastalikli bir hale biiriinebilir. Yazar, buna 6rnek olarak gé¢gmenlerin
anadilini baglanti kurucu nesne olarak segmeleri durumundan bahseder. Bu tip bir 6rnekte
bireyler yeni bir dil 6grenmekte giigliik cekebilirler.

Gog/Iltica Sirasinda Ergenler ve Cocuklar

Eserden anlasildig: iizere ergenler ve g¢ocuklar gocii yetigkinlerden daha farkli bir

sekilde tecriibe ederler. Yazar ¢ocuklarin go¢ii anlama siirecini onlarin 6limii ve kayb1 nasil
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karsiladiklarin1 analiz ederek temellendirir. Ergenlerin durumu ise onlarin ¢ocukluktan
ayrilip birer yetiskin olma siireciyle yakindan ilgilidir.

Biraz daha detaylandirmak gerekirse, ¢ocuklar 6liimiin kesin olduguna dair bir algiya
sahip degillerdir; 6liimiin tersine ¢evrilebilir bir sey olduguna inanirlar. Buna binaen miilteci
veya gogmen ¢ocuklarin yitirdikleri vatana ve nesnelere dair hayali zihinsel imgelere sahip
olduklar1 bilinir. Ayrica miilteci/gé¢men c¢ocuklarin yeni yerlesilen yerdeki adaptasyon
siireci, sahip oldugu bilingdisi fanteziler ve digsal travmatik olaylar tarafindan etkilenir
(Volkan, 2019: 68).

Yazar, ¢ocuk- gog iliskisinin 6tekiyi anlama tizerindeki etkisinden bahsederken yeni bir
kavrama daha atifta bulunur; depolama. Depolama, ¢cocuga ait olmayan duygu ve tecriibelerin
kendisine davranmis yahut telkin yoluyla aktarilma durumudur. Ornegin, bir cocugun 2
yasindan itibaren babasini gormedigini farzedelim. Boyle bir durumda eger anne ¢ocuga
duygu aktarimi yaparsa, ¢ocuk annesinin babasiyla olan tecriibesini kendi yasamigcasina
sahiplenebilir. Depolama, aile fertlerinin cocuga soy, din, renk gibi 6zellikler iizerinden bir

“ben” algisi olugturmasina da izin verir.

Mevzu ergenlige geldiginde ise siire¢ bir miktar daha komplike hale gelir. Ergenler hali
hazirda bir bitisi ve baslangici, gegmisi birakip yeni bir hayata baglamay1 deneyimlerler. Gog
etme durumundaki ergenlerden ise yazar su sekilde bahseder;

“Gog, ozellikle de zorunlu gog, kayiplart ve kazanglart beraberinde getirdiginden,
yerinden, yurdundan ayrilarak tanidik bir yerden yabanci bir yere gidis, ergenlerin icsel ve
digsal karmasalarini birlestirmelerine yol agar. Amsterdamli psikanalist Jelly van Essen’in
ifadesiyle bu ergenler, “cifte yas” ile karsi karsiya kalirlar (Van Essen, 1999, 5.30).” (Volkan,
2019: 90).

Bu da demektir ki ergenlik ¢agindaki bireyler go¢ siirecinde iki hadiseyi ayn1 anda tecriibe

etmekteler; bir yerden bagka bir yere gidis ve gocukluktan yetigkinlige gecis.
Gog/iltica Ekseninde Ben ve Oteki

Kendimizi bir baskasi sayesinde bildigimiz s6ylenir. Bir baskasinin bizden farkli bir varlik
oldugunu bilmek kimlik algimizi, kendimizi tanimlayis tarzimizi sekillendirir. Bahsedilen
durum hem bireyler hem de topluluklar i¢in gecerlidir. Iste Volkan, bu meseleyi gécmen/
miilteciler ve yerli halkin arasindaki iligkisini agiklamak i¢in yeniden ele alir. Yazar, 6ncelikle

bir baskasi hakkinda sahip oldugumuz Onyargilart ve tutumlart inceler. Daha sonrasinda
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ise miilteciler/gogmenler ile yerli halkin arasindaki iliskinin, 6nyargilarin ve diismanligin

sebeplerini tartisir.

Yazara gore, bu tip tutum ve davraniglarin nedenleri bireyin ¢ocukluk dénemi sirasinda
gerek anne gerek diger nesnelerle kurdugu iliskilerin arkasinda aranmalidir. Cocugun anne
ve diger kisi/nesnelerle baglanmayi tecriibe ettigi ilk li¢ yillik donem, onun 6teki kavramint
icsellestirmeye bagladigi yillar olarak gosterilir. Bu noktada Volkan, psikanaliz kuramlariyla
“yabanci kaygisinin” ne oldugunu ve nasil ortaya ¢iktigini da belirtilen siire¢ {izerinden
temellendirir. Yazarmn tanimina gore yabanci kaygist “gocugun, etrafindaki herkesin onun
bakimuyla ilgili kisiler olmadigina dair farkindaligidir” (Volkan, 2019: 122). Bu farkindalik
sebebiyle ¢ocuk, gercekten bir tehlike olup olmamasi farketmeksizin etrafinda bulunan

yabancilardan korku duyar. iste bu, ényargilarin temeldeki ana prensibi olarak gosterilir.

Onyargilarin yanisira grup psikolojisi ve psikolojik sinirdan bahsetmek de biiyiik nem
arzeder. Bireyler icin bir gruba dahil olmak, grubun kimligine ait 6geleri onaylamak ve
bunun disinda kalanlart 6nlemek demektir. Bireyler cocukluktan itibaren nelerin kendi
biiyilik gruplarina ait olup nelerin bagka gruplara 6zel oldugunu deneyim ve gézlem yoluyla
o6grenmeye baslar. Volkan bu farketme siirecinden “uygun digsallastirma hedefleri” olarak
bahseder. Psikolojik sinirdan kasit ise bireylerin, ulusal sinirlar gibi fiziksel sinirlandirmalari
“biz ve onlar” psikolojisine doniistiirerek icsellestirmesidir. Yazar, Urdiin-israil sinirin
psikolojik sinirn bir 6rnegi olarak gosterir. Eserde anlatildigina gore Israilli giivenlik giigleri
Urdiin’den gelen araglara ek prosediirler uygulayarak psikolojik ritiieller gerceklestirirler.

Béyle yaparak Urdiinliilere karsi sahip olduklari “diisman 6teki” algisin pekistirmis olurlar.

Bu noktada denebilir ki halklar, grup psikolojisinin etkisiyle yeni gelenden korkmakta
ve varolan fiziksel sinirlart korumaya c¢alismaktadir. Sahip olunan korku sebebiyle “6teki”
olarak damgalanan kimseler toplumsal hayatta kotii giden her seyden sorumlu tutulur. Volkan
bu durumu sdyle anlatir; “Psikolojik agidan ele alindiginda, temel olarak, sahip olduklar
bliytik grup kimliklerinin “6teki” tarafindan kirletilmesinden korkarlar.”’(Volkan, 2019:
138). Buradan anlasilabilir ki yabancilara yonelik siiregelen nefret sdyleminin asil sebebi
gocmenlerin/miiltecilerin kendileri degil, yerli halkin onlar1 grup kimligine tehdit olarak

algilamasidir.

Yazar, bu duruma 6rnek olarak Abhaza’dan Giircistan’a Ozetle, Giircii-Abhaz savasinin
ardindan Giircii kokenli yerlesimciler Giircistana go¢ etmeye baslamislardi. Ilginctir ki ayn1
etnik kdkene sahip olmalarina ragmen yerli Giircistan vatandaglar1 yeni gelenleri istememis,
miilteci karsitt séylemlerde bulunmuslardir. Yazar, bu durumun muhtemel sebebi olarak

Giircistan’da cesitli asiretlerin varligina ve yeni gelenlerin mensup oldugu asiretin gérece
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olarak farkli bir biiyiik grup olusturmasina isaret eder.

Sonug¢

Mevzu bahis eser, politikacilar ve medya tarafindan basitlestirilmis go¢ sOylemine
yeni bir mercekle bakma imkan1 sunar. Bu mercek yerinden edilen insanlarin gegirdikleri
sancili siireci, bu siirecten onlara nelerin miras kaldigini ve bununla nasil basa ¢iktiklarini
bizlere gostermektedir. Mercegin, yani psikolojinin insanlar1 ve onlarin davranislarini
anlamlandirma gabast eseri benzerlerinden farkli bir konuma tagimis, ele aldigi meseleyi ise
insanilestirmistir.

Psikanaliz kuramlarinin uygulama alani olarak kullamildigr go¢ ve iltica mevzusu
eser boyunca tutarlt bir biitiin olusturur. Fakat bunun yani sira, psikanaliz kuramlarinin
kullanilmasimin bir meselenin psikolojik boyutunu kavramak i¢in yeterli olmadigmin da
farkinda olunmalidir. Her ne kadar yazarin bdyle bir iddiasi olmasa da okuyucunun yapilan

aciklamalarin yalnizca bir ekole dayandigini géz dniinde bulundurmas: gerekir.
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B vAZARLARA NOTLAR

Calisma Gondermek

Middle East Journal of Refugee Studies (MEJRS) dergisinde;

Tiirkge ve Ingilizce dillerinde hazirlanan calismalar degerlendirme siireglerine alin-
maktadir.

Yaymma kabul edilen Tiirkge calismanin yazarindan/yazarlarindan genis Ingilizce
ozet hazirlamalar1 beklenmektedir. Genis Ingilizce 6zette kaynakcada yer alan her
bir referansa atif yapilmasi gerekmektedir. Tiirk¢e ¢aligmalar i¢in talep edilen genis

Ingilizce 6zet, yayim kabulii alindiktan sonra génderilmelidir.

Yazarlardan katilim bedeli alinmamaktadir.

Middle East Journal of Refugee Studies (MEJRS) dergisinde asagidaki ilkelere uygun
calismalar yayimlanir.

Miiltecilik konusu ile ilgili nicel, nitel, tekdenekli veya karma arastirma deseni kul-
lanilarak hazirlanan ¢aligmalar,

Miiltecilik konusunda son dénem alanyazini kapsamli bi¢imde degerlendiren litera-
tiir analizi, metaanaliz veya metasentez ¢aligmalart,

Miiltecilik konusunda pratik olarak uygulanabilecek model 6nerileri sunan ¢alisma-
lar veya benzeri 6zgiin nitelikteki yazilar.

Calisma Degerlendirme Siirecleri

Middle East Journal of Refugee Studies (MEJRS) dergisine gonderilecek ¢alismalar Ya-

zim Kurallarina uygun olarak hazirlanmalidir. Gonderilen ¢aligmalar Editor tarafindan dnce-

likle amag, konu, muhteva, sunus tarzi ve yazim kurallarina uygunluk yonlerinden incelen-

mektedir. Caligmalar ikinci asamada Alan Editorii tarafindan degerlendirilir.
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Middle East Journal of Refugee Studies (MEJRS) dergisindeki editdryal 6n degerlendir-

me kriterleri su sekildedir:
Nicel ¢calismalar i¢in;

»  Tek siirekli degisken veya iki siirekli degisken barindirip sadece veya agirlikli olarak
frekans, ylizde, fark ve iliski istatistiklerine dayali ¢aligmalar ¢alismanin kapsamina

gore degerlendirilmektedir.

e Tek siirekli degisken veya iki siirekli degisken barindirip tekli veya ¢oklu regresyon,
yol (path) analizi, clustur analizi gibi ileri istatistikler kullanilarak hazirlanan galis-

malara dncelik verilmektedir.
Olcme araci gelistiren ¢calismalar icin;
e Sadece 6l¢me araclart gelistirmeyi raporlayan ¢aligmalar, gelistirilen 6lgme aracinin

otantikligi, kapsami, gelistirilen grubun niteligi, gecerlik ve giivenirlik islemlerinin

yetkinligi vb. o6lgiitler dikkate alinarak degerlendirilmektedir.

*  QGelistirilen 6lgme aracini bir arastirmada kullanarak raporlayan ¢alismalara 6ncelik

verilmektedir.
Deneysel calismalar icin;
e Aragtirma verileri nitel verilerle desteklenmis deneysel arastirmalara 6ncelik veril-
mektedir.
Nitel calismalar icin;
*  Nitel arastirmalar i¢in aragtirma stirecinin gegerlik ve giivenirlik kosullarinin saglan-
mis olmasina ve verilerin derinlemesine analiz edilmis olmasina dnem verilmektedir.
Betimsel/Kuramsal calismalar icin;
*  Dergide miiltecilik ile ilgili temel sorunlari ortaya koyan ve bunlara ¢6ziim 6nerileri

getiren analitik ¢alismalarin yayimlanmasi hedeflenmektedir. Diger taraftan bu kap-

sama giren ¢alismalarin kitap boliimii tarzinda olmamasi beklenmektedir.

Karma (mixed) desenli calismalar icin;

*  Karma desende olan ¢aligmalarin yayimlanma orani daha yiiksektir. Bununla birlik-

te karma ¢aligmalarda ni¢in ve hangi karma metodolojinin kullanildiginin teknigi
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ile beraber agiklanmasi beklenmektedir. Karma desenli arastirmalarda arastirmanin
nicel ve nitel kistmlar1 ayr1 ayr1 degerlendirilir. Nicel ve nitel kisimlarin ayr1 ayri
yukaridaki kistaslari kargilamasi beklenir.

Ayrica;

* Alanda cok sik kullanilan 6l¢me araglarina dayali ¢alismalarin ve oldukg¢a yogun
bicimde ¢aligilmis konularla ilgili arastirmalarin yeni bir yonelim ortaya koymalar1
beklenmektedir.

*  Yiiksek lisans ve doktora tezlerine dayali caligmalarda dilimlenme yapilmamasi bek-
lenmektedir.

»  Biitiin arastirma tiirleri icin verilerin giincelligine 6nem verilmektedir. Aragtirma ve-
rilerinin toplanmasi tizerinden 5 y1l veya daha fazla siire ge¢cmis ise arastirmalarin

giincelligini kaybettigi yoniinde goriis bildirilmektedir.

+  On degerlendirmesi tamamlanan ¢aligmalarin Yetkilendirilmis Yazarina degerlendir-
me neticesi bildirilir. Yukarida belirtilen ilkelere uygun bulunan ¢aligmalar hakem

degerlendirme siirecine alinir.

*  Gonderilen bir calismanin editéryal degerlendirmesi en ge¢ 40 giin icerisinde ta-

mamlanmaktadir.

*  Hakem degerlendirme siirecine alinan ¢alismalar alanda uzman iki hakeme gonde-
rilir.

*  Eger hakemlerin raporlarinda ¢alisma ile ilgili goriis ayrilig1 s6z konusu olursa,
ticlincii bir hakemin goriigiine bagvurulur.

*  Hakem degerlendirme siireci, su anki yogunluk g6z oniine alindiginda yaklasik 3-4
ay stirmektedir. Bu siire, ilgili alandaki hakemlerin is yiikii nedeniyle uzayabilmek-
tedir.

»  Hakem raporlart gizlidir. Yazarlar ¢alismalarini degerlendiren hakemlerin kim oldu-
gunu bilmemektedirler. Hakemler de degerlendirdikleri calismanin yazarmi/yazarla-

rin1 bilmemektedirler.

*  Yazar/yazarlar; hakemlerin, Alan Editoriiniin ve Editoriin elestirilerini, dnerilerini
ve diizeltme taleplerini dikkate almak zorundadirlar. Yazar/yazarlar, elestirilerden ve

onerilerden katilmadigi hususlari gerekgeleriyle izah etmelidir/etmelidirler.

Middle East Journal of Refugee Studies (MEJRS)'de hakem degerlendirme siire¢lerinin
detaylar1 ve ilkeleri i¢in Hakemlere Notlar boliimiine bakilabilir.
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Hakem degerlendirme raporlarinin sonuglarina dayali olarak Editor;

Caligmanin kabuliine,

Calismanin, hakem raporlarinda belirtilen hususlara gore diizenlendikten sonra yeni-

den degerlendirmeye alinabilecegine veya,
Caligmanin reddine karar verir.
Yayima kabul edilen ¢aligmalarin siiregleri agagida belirtilmistir.

Yayima kabul edilen ¢aligmalarin hakem degerlendirme raporlari ve editéryal deger-

lendirmeleri Yetkilendirilmis Yazara gonderilir.

Yetkilendirilmis Yazarin ilgili raporlara gore diizenleyerek Editore ilettigi ¢alisma
Editor tarafindan kontrol edilerek tashih stirecine alinir.

Yetkilendirilmis Yazara ¢aligmasiyla ilgili tashih notlart gonderilir.
Tashih siireci tamamlanan ¢aligmalar tasarima yonlendirilir.

Mizanpaj1 ve tasarimi tamamlanan c¢aligmalar Yetkilendirilmis Yazar tarafindan son

kez kontrol edilir.

Bu siiregleri tamamlayan calismalar oncelikle DOI numarasi atanarak Online-

First olarak yayimlanir.

OnlineFirst olarak yayimlanan makaleler yayim siirecine alinir ve ilgili sayida basilir.



. INSTRUCTIONS FOR AUTHORS

Manuscript Submission

Contributors submitting their work to MEJRS should be informed that articles should
include the following:

*  Quantitative, qualitative, or mixed research methods,

*  Comprehensive literature reviews, meta-analysis, or meta-synthesis,

*  Model proposals, clinical experimental research model, or original writings of

similar quality.

Editorial and Review Process

MEJRS gives priority to current studies using advanced research and statistical methods
and techniques. The Journal’s main criteria for publication are original contribution to the

field and competency in methodology.

Manuscripts are first assessed by the Editorial Board for purpose, topic, content,
presentation style, and mechanics of writing. During this preliminary assessment, the

Editorial Board guidelines are as follows:
For Quantitative Research

Quantitative research based on a single variable or that mainly analyses frequency,
percentage, difference, and correlational statistics is usually assessed in a preliminary

assessment according to its contents. Quantitative research including multiple regressions,

path and cluster analysis, or other advanced research and statistical methods is given priority.
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For Studies Developing a Measurement Tool

The authenticity, scope, quality of the group worked on, and efficiency of the reliability
and validity of studies are taken into consideration to decide whether the measurement tool
can be published independently. The Editorial Board encourages contributors to send their
manuscripts if the developed measurement tool is used in a study in which the findings are

reported.

For Experimental Research

Findings must be supported, detailed, and further elaborated on with qualitative data.

For Qualitative Research

The reliability and validity studies and in-depth analysis of the data is of utmost

importance.

For Descriptive Studies

The journal aims to publish analytical studies identifying and proposing solutions to
the key issues related to refugee issues. However, such studies should not resemble a book

chapter based only on a literature review.

Mixed Research Designs

Such studies have a higher likelihood of being published. Mixed research design studies
should justify why and how the author adopted the research design used. Qualitative and
quantitative sections are analyzed separately and are expected to meet the criterion described

above.

Please Note

» The Editors emphasize that MEJRS articles should not include studies based on
very frequently used measurement tools or on research topics that have been overly

examined, unless they propose an innovative approach to the topic in question.

*  Manuscripts based on thesis-related research should include all data used in the
thesis. MEJRS does not publish any article including unethical practices such as
sliding.
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*  MEJRS believes that the data collection process for original research should have
been done in the last 5 years.

Editorial and Review Process

*  Manuscripts are assigned a reference code and recorded in SchloarOne Manuscript.
*  After the submission, authors are sent a confirmation of receipt by email.
*  Manuscripts are evaluated by the Editorial Board following the submission.

e Manuscripts that meet the criteria for MEJRS proceed to the next stage, which is

reviewer evaluation.

*  Manuscripts that do not meet the MEJRS criteria are notified of the decision with the

relevant justification for rejection.

*  Receipt of manuscripts and Editorial Board decisions may take approximately 40

days.
*  Manuscripts are sent to two specialists in the relevant field.

» If the reviewers differ in opinion about the quality of your work, the paper will be

referred to a third reviewer.

»  The Editorial Board and referee reviews take approximately 3-4 months to complete.
This time may be extended depending on the availability of referees in your sub-
discipline.

* Reviewer reports are kept confidential. We adopt a double-blind peer-review

evaluating process.

*  Authors must be attentive to the criticisms, suggestions, and corrections of the
referees and the Editorial Board. In case of disagreement with the reports, authors

must explain why they do not agree with the points made by the reviewers.

*  For more details of the review process, visit the Notes for Reviewers page.

»  There are three possible results for a manuscript:
*  Acceptance with minor or major revisions
*  Reject and Resubmit process

*  Rejection
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Manuscripts go through the following stages once accepted for publication:

76

Reviewer reports and Editorial Board reports are sent to the author.

Authors revise their manuscripts according to the reports, and the Editorial Board

reviews the revised manuscripts before they advance to the proofreading stage.
Authors are sent the proofreading notes.

When proofreading is complete, manuscripts advance to the formatting and

pagination stage.

Following the pagination process, authors are asked to conduct a final check of their

manuscripts.

After completion of these processes, manuscripts are initially published
on OnlineFirst. As each article is assigned a DOI, this version could be treated as the

authentic version.

Printing of the manuscript in the journal may take approximately 5-6 months,

depending on the workload involved in the journal.
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